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CURRENT EVENTS. 





Insanity — MEpIcAL JURISPRUDENCE.—We 
beg to call the particular attention of our 
readers to the leading article in this number 
of the JourNnaL, which is to be followed by a 
sequel in the next number on the subject of 
Insanity. It is the work of a gentleman well 
known as a legal author to the profession, 
who enjoys the advantage of being also 
thoroughly learned in medicine, and _ is 
especially qualified to treat a subject which, 
like insanity, falls almost equally within the 
province of each profession. In the articles 
with which he has favored us, the subject is 
treated chiefly from a medical stand-point, 
and although it may at first blush appear 
incongruous to publish in a legal journal an 
article which deals chiefly with medical 
views of the subject discussed, we have no 
doubt, that, upon reflection, our readers will 
agree with us, that the points presented are 
sufficiently germane to the law to be worthy 
of the careful consideration of lawyers. 
They present in a concrete form, information 
which could not otherwise be obtained, except 
by delving through numerous medical books, 
or extracted peace-meal pro re nata by cross- 
examination from an expert on the witness 
stand, and then only when the cross- 
examining counsel knew exactly what to ask, 
which usually he would not know. In point 
of fact, medical jurisprudence is a branch of 
legal learning, and it is no scandal to say 
that lawyers generally know much less about 
it than they ought to know. Without going 
so far as to say that a lawyer should, like 
Lord Bacon, ‘‘take all learning for his prov- 
ince,’’ we think we can safely assert that, on 
all scientific, medical and mechanical sub- 
jects which are at all likely to come up for 
adjudication in the courts, a lawyer should, 
in justice to himself and his clients, possess 
far more knowledge than the modicum, with- 
out which ‘‘no gentleman’s education is 
complete.”” Especially should he be well 
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informed on most medical subjects, and 
among them pre-eminently the subject of 
insanity, for of all the physical ills to which 
mankind is subject in this mortal life, it 
comes most frequently into issue in courts of 
justice, and whenever it does so come, it 
always involves the highest and dearest in- 
terests of life, liberty, reputation and prop- 
erty. 

This idea is greatly strengthened in view 
of the fact that the legal and medical pro- 
fessions by no means agree as to what is, 
and what is not insanity. The latter regard 
many patients as absolutely insane, whom the 
law would punish for crime, and whose ob- 
ligation it would hold to be valid. We had 
occasion, in a recent article in the JourRNAL, 
to comment on the views of Dr. Lloyd! on 
this subject, and to demonstrate that, as the 
law stands, the courts cannot conform to 
medical views, even if they were altogether 
unanimous, consistent with themselves and 
with each other, which is by no means the 
case. The law, for example, makes the 
knowledge of right and wrong the test of 
criminal responsibility, and holds that any 
one who knows that what he does is wrong 
and a violation of the law, should suffer the 
penalty of thelaw. Medical gentlemen insist 
that the legal rule is too narrow and founded 
on antiquated and obselete views of science, 
and that its application in practice is often 
erroneous, cruel and unjust; that many 
persons who knew that what they are doing 
is wrong and a violation of the law, are 
nevertheless absolutely insane, and should 
be absolutely irresponsible. The law 
especially abhors error, cruelty and injustice, 
and it is, therefore, particularly desirable 
that the law should, in this respect, be made 
to conform to the true principles of science, 
whenever, if ever, those true principles shall 
be settled. That is, a ‘‘consummation most 
devoutly to be wished,’ but hardly to be 
expected, for on this subfect science is con- 
stantly shifting, the doctors say advancing, 
and when it will furnish a test of sanity more 
reliable and assured than those which the 
law now accepts, is highly problematical. 

Meantime we may safely say that, beyond 
all peradventure, lawyers in general know a 
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deal less about medical jurisprudence, and 
especially about insanity, than they ought to 
know, and that the whole subject is worthy 
of consideration and diligent study. 





~~ 


Corporation Law—Mr. HitcHcox’s Ap- 
pREss.—At the recent meeting of the Ameri- 
can Bar Association, the ‘‘Annual Address’’ 
was delivered by Mr. Henry Hitchcock, of 
St. Louis, who selected for his theme ‘‘Gen- 
eral Corporation Law.”’ ; 

We have not yet had the pleasure of read- 
ing the full text of the address, and can, 
therefore, only reproduce the remarks of 
those who have been more fortunate. The 
Boston Herald says: ‘‘It was a scholarly 
and exhaustive production, giving a place of 
the first importance to the modern system of 
general corporation laws, which Mr. Hitch- 
cock said are now in force in every State in 
the union. ‘This fact,’ said he, ‘is signifi- 
cant as one of the political and social phe- 
nomena attesting and largely contributing to 
the unexampled development of the material 
and business interests of this country. Cor- 
poration legislation is no longer for individ- 
uals, but for whole classes of industries.’ ’’ 

The Herald continues: ‘‘The revolution ac- 
complished by this system of conducting all 
sorts of enterprises under corporation facili- 
ties with the resulting enormous concentrat- 
ing of capital was, in the speaker’s opinion, 
fully as great as that produced by the politi- 
cal revolutions of the last century. The new 
system possessed many great and obvious 
advantages, but it also had its dangers among 
which special emphasis was given to the facil- 
ities afforded for corporations to obtain credit 
beyond their resources, and the consequent 
temptation for them to embark in rash enter- 
prises and disastrous speculation, resulting in 
loss to all concerned. Publicity of all facts 
relating to the business of corporations, with 
their transactions, tkeir resources and liabil- 
ities, should, he said, be compelled by strin- 
gent laws. Capital stock should be actually 
paid up, or its payment within a reasonable 
time amply secured, and no mortgage liability 
or current floating indebtedness contracted 
until this is done. Precautions to insure soly- 
ency and measures to enforce publicity are 





the duty of the State, to prevent the abuses 
which have crept into the system of corpora- 
tions under which so great a percentage of 
the business of the country is, in so many re- 
spects, so very effectively done.’’ 








NOTES OF RECENT DECISIONS. 





NEGLIGENCE—MAsTER AND SERVANT—Mas- 
TER’S LiaBiLtity.—It becomes appropriate for 
us again to comment upon a case involving 
the well-worn subject of negligence. This 
time, however, the court does not demon- 
strate, as courts are in the habit of doing, 
that a plaintiff cannot recover damages for 
personal injuries, if it appears that he or she 
fell short, in the slightest degree, of that line 
of conduct which should, under the circum- 
stances, characterize an absolutely perfect 
man, woman or child, as the case may be, 
and by such deviation committed the unpar- 
donable sin called contributory negligence. 

The case before us! treats the subject 
from a different stand-point and demonstates 
that little boys have rights which even rail- 
road companies are bound to respect, and 
that a master is responsible for the reckless- 
ness of a servant to whom he intrusts dan- 
gerous articles and who leaves them ‘“‘lying 
around loose.’’ 

The facts briefly stated were that defend- 
ant’s servant, having in charge torpedoes used 
in the business of the defendant, negligently 
left one of them where it was found, without 
a trespass, by a boy who carried it into a 
crowd of other boys, and in handling and 
examining it, the torpedo exploded and 
plaintiff was injured by the explosion. The 
court ‘held that the railroad company was 
responsible in damages for the negligence of 
its servant, saying: , 

‘*The railroad company, having intrusted 
to its servants the control and management 
of its train of cars, and the custody of these 
dangerous explosive articles to be used by 
them on its road, in the operation and man- 
agement of the train, necessarily confided to 
some extent in the judgment and discretion 
of the servants in theiruse. * * * * * 
The real ground for claiming that the de- 

1 Harriman v. Pittsburg, etc. Co., 12 N. E. Rep. 451. 
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fendant is not liable is that they were used 
at a time and in a manner not within their in- 
structions or authority. * * * * Nor 
does the fact that the conduct of the servants, 
constituting the negligence complained of, 
was a violation of their duty to the defend- 
ant, or was needless, reckless, or wanton, 
exonerate the defendant. A master does not 
ordinarily authorize or expect negligence in 
the servant. Reasonable care and fidelity in 
his employment is a part of the servant’s en- 
gagement ; and every act of negligence on his 
part is in some sense a violation of his duty 
to the master, and a deviation from his 
authority. 

‘*The case of Hoffman vy. New York Cent. 
& H. R. R. Co., 87 N. Y. 25, so accords 
with our views on this subject that we for- 
bear any extended review of the numerous 
other cases sustaining them. * * * * 
* * * In this case at most it appears 
that the defendant’s servants, while acting in 
its business and within the scope of their em- 
ployment, deviated from the line of their 
duty to the defendant, and disobeyed its in- 
structions. In so deviating, while they may 
have disregarded their instructions, they 
were still doing their employer’s work, 
though not according to their instructions.’’ ? 


2 Quinn v. Power, 87 N. Y. 535. 








- INSANITY.! 





I. ‘ 

It is, perhaps, impossible to frame a per- 
fect definition of insanity. If space permit- 
ted it would be a matter of great interest to 
collate and compare the different definitions 
and to study their development. Quite a full 
compilation of the various definitions of in- 
sanity will be found in Dr. Hammond’s work 
on that subject, who defines it as ‘‘a mani- 
festation of disease of the brain, character- 
ized by general or partial derangement of one 
or more faculties of the mind, and in which, 
while consciousness is not abolished, mental 
freedom is weakened, perverted or de- 
stroyed.’’ Insanity is regarded by this 


1 Abridged from the author’s forthcoming work on 
Medical Jurisprudence, to be published by Little, 
Brown & Co., Boston. 





writer as, strictly speaking, ‘‘only a symptom 
of cerebral disease.’’ 

Dr. Spitzka gives the following compre- 
hensive definition of insanity, which, he 
states, complies with the chief requirements of 
a practical definition, although laboring under 
the disadvantage of length: ‘‘Insanity is 
either the inability of the individual to cor- 
rectly register and reproduce impressions 
(and conceptions based on these) in sufficient 
number and intensity to serve as guides to 
actions in harmony with the individual’s age, 
circumstances and surroundings, and limit 
himself to the registration as subjective reali- 
ties of impressions transmitted by the peri- 
pheral organs of sensation; or the failure to 
properly co-ordinate such impressions and to 
thereon frame logical conclusions and ac- 
tions ; these inabilities and failures being in 
every instance considered as excluding the 
ordinary influence of sleep, trance, somnam- 
bulism, the common manifestation of the 
general neuroses, such as epilepsy, hysteria 
and chorea, of febrile delirium, coma, acute 
intoxication, intense mental pre-occupation, 
and the ordinary immediate effects of nervous 
shocks and injuries.’’ 

Dr. Henry M. Bannister, of the Illinois 
Hospital for the Insane at Kankakee, has 
kindly favored us with the following defini- 
tion: ‘Insanity is a disease or defect of the 
brain causing such disorder in the action of 
the mind as to affect the individual’s conduct, 
put him out of relation to his surroundings, 
and render him liable to be dangerous or in- 
convenient to himself or others. 

‘*Under insanity are not usually included the 
delirium of fever or the direct effects of toxic 
agents, intoxicants, etc.’’ 

Dr. Kiernan, of Chicago, has also, at our 
request, given us the following as his defini- 
tion of insanity: ‘‘Insanity is 2 morbid men- 
tal condition atising from brain disease or 
disorder or malformation, which perverts the 
mental relations of the individual to his sur- 
roundings or what from his birth, education 
and circumstances might be expected to be 
such surroundings.’’ 

Dr. Bucknill, in his essay on ‘‘The Sound- 
ness of Mind in Relation to Criminal Acts,’’ 
defines insanity as ‘‘a condition of mind in 
which a false action of conception or judg- 
ment, a defective power of the will, or an, 
uncontrollable violence of the emotions and 
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instincts, have separately or conjointly been 
produced by disease.’’ 

The same author has lately propounded a 
new definition, which is intended to express 
the essential features of insanity from a legal 
point of view. He says: ‘‘Insanity is inca- 
pacitating weakness or derangement of mind 
caused by disease.’’ 

It does not appear to us that this definition 
adds greatly to our stock of knowledge upon 
this important subject; it only removes the 
difficulty one step further without in the least 
aiding in the solution of the question as to 
what does amount to legal irresponsibliitv, 
but this subject will be referred to further 
on. 

Dr. Tuke, in ‘‘Bucknill and Tuke’s Manual 
of Psychological Medicine,’’ regards insanity 
as ‘‘a condition in which the intellectual fa- 
culties or the moral sentiments, or the animal 
propensities—any one or all of them—have 
their free action destroyed by disease, 
whether congenital or acquired.’’ ‘‘He [the 
student] will not go far wrong,’’ says Dr. 
Tuke, ‘‘if he regard insanity as a disease of 
the brain (idiopathic or sympathetic) affecting 
the integrity of the mind, whether marked by 
intellectual or emotional disorder ; such effects 
not being the mere symptom or immediate 
result of fever or poison.”’ 

It will be seen from the above definitions, 
and others quoted in Dr. Hammond’s work, 
that there is a great difference of opinion as 
to what is a proper definition of insanity. 
We have quoted the above definitions for the 
reason that, excepting the proposed new def- 
inition of Dr. Bucknill, they seem to us to 
define the condition of insanity more clearly 
than those proposed by other authors. Some 
of these authors, it will be observed, regard 
insanity as a disease or defect of the brain, 
causing certain mental phenomena; others 
apply the term to the phenomena themselves 
or the mental condition which they represent 
caused by a disease or defect of the ‘brain; 
or, as Dr. Hammond expresses it, ‘‘Insanity is, 
strictly speaking, a symptom of cerebral dis- 
ease.”’ Dr. Spitzka, as we have seen, char- 


acterizes insanity as merely a symptom. 

In the present state of our knowledge, it 
seems to the writer better to apply the term 
insanity to the condition of mind evidenced 
by the mental phenomena observed, rather 
than to the disease of the brain causing such 





condition. This, however, is perhaps not a 
vital point, and any one of the four defiini- 
tions above quoted of Drs. Bannister, Spitzka 
Kiernan or Hammond, will perhaps include 
the vast majority of cases. 

It is probably more convenient than neces- 
sary that any attempt should be made to 
frame a definition of insanity which will in- 
clude all or the greater number of cases. A 
very superficial view of the growth of our 
knowledge upon this subject shows clearly 
the folly of attempting to frame a rigid defini- 
tion—a definition which, at the time it is made, 
may appear to be perfect, will, with the en- 
largement of our knowledge and experience 
in the future, be defective. As is well ob- 
served by Dr. Spitka, the chief need of a 
definition is a medico-legal one, and we think 
that it may be stated that this need is not a 
pressing one; it is much better, in our judg- 
ment, as in the case of fraud, to decide each 
case upon its individual facts, than to attempt 
to make it square with any rigid and, very 
likely, imperfect definition. 

With reference to this subject, Dr. Spitzka 
observes: ‘‘On some occasions the question 
of defining what is called ‘legal insanity’ may 
be presented to the reader of these lines; 
when that question is asked he may safely 
challenge the questioner to show him a broken 
leg or a case of small-pox in a hospital ward 
which is not a broken leg or a case of small- 
pox in law; or show him a tumor or softening 
of the brain which is meningitis or sclerosis 
in law; or to define the condition under which 
any disease symptom becomes an indication of 
health. When these conditions are complied 
with, and not till then, may physicians at- 
tempt to define ‘insanity in law’ as distin- 
guished from insanity in science; in the 
meantime he may rest contented with the dic- 
tum of one of the best legal authorities, ‘that 
that cannot be sanity in law which is insanity 
in science, just as nothing can be a fact in 
science and a fiction in law at one and the 
same time.’ ”’ 

The characteristic evidences of insanity 
are, by Dr. Spitzka in his excellent manual 
upon insanity, for practical purposes, divided 
into two groups: the somatic or physical in- 
dications, and the mental symptoms proper. 
The physical symptoms furnish evidence of 
the physical nature of the disorder and are indi- 
cations for medical treatment. It is, however, 
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beyond the scope of this article to consider 
them in this place. We may however, in this 
connection, mention as frequent accompani- 
ments of insanity certain disturbances of 
sensibilty ; the fact that the functions of the 
intestinal canal in some forms of insanity 
show great disturbance; that the condition 
of the skin and its secretions are sometimes 
greatly altered ; anomalies of appetite ; motor 
and trophic disturbances, etc. 

The mental symptoms proper, while fur- 
nishing hints for moral treatment, are princi- 
pally valuable for general diagnostic and 
medico-legal purposes; and to these our at- 
tention will at present be confined. 

The principal mental symptoms are the ex- 
istence of hallucinations, illusions, delusions, 
incoherences, delirium, imperative concep- 
tions, morbid propensities, a variety of emo- 
tional disturbances, and various disturbances 
of the memory, consciousness and the will: 
We do not mean to be understood as saying 
that all or any considerable number of thege 
symptoms are to be expected in any one case, 
nor that any one may be considered as a cri- 
terion of the existence of insanity. It may, 
pertaps, be well to define some of these 
symptoms, although little more can be at- 
tempted in this connection than a definition. 

An illusion is defined by Dr. Hammond as 
being ‘‘a false perception of a real sensorial 
impression.’’ Illusions of all senses, but 
especially of sight and hearing, are found in 
insanity and particularly in acute forms with 
delirium. Persistent presence of illusions, 
while not conclusive evidence of insanity, is 
evidence of brain disease, which, if it has not 
already caused insanity, may do so at any 
time. 

An hallucination is defined by the same 
author as ‘‘a false perception without any 
material basis, and therefore centric in its 
origin. These are always evidences of cer- 
ebral disease and a common phenomena of 
insanity.”’ 

A delusion exists where an illusion or hal- 
lucination is accepted and acted upon as real, 
and of the falsity of which the patient cannot 
be convinced. It was well defined by Dr. 
Spitka as a faulty belief out of which the 
subject cannot for the time being be reasoned 
by adequate methods. 

The existence of delusions was formerly 
regarded as the true criterion of insanity. 





This rule was laid down by Sir John Nichol 
in the celebrated case of Dew v. Clarke,” but 
it cannot now be regarded as sound, inasmuch 
as there are undoubtedly cases of insanity in 
which there is no delusion. Where a delu- 
sion exists however, it is clear evidence of 
insanity, provided it relates to a matter of 
fact as distinguished from faith and is con- 
trary to the customary mode of thought of 
the individual, and held in opposition to such 
evidence as is logically opposed thereto. 
Where, however, a delusion, though based 
partly on faith, urges the subject to do some 
criminal act of violence, as, for instance, to 
sacrifice his son, this would be considered an 
insane delusion. 

Spitka divides delusions into two classes: 
genuine and spurious; the former of which 
have been principally created by the patient 
himself, and the latter adopted from others. 
Genuine delusions are again divided by this 
author into systematized and unsystematized. 

Incoherence needs no definition ; it appears 
to be due to an inability to concentrate the 
attention or to a lack of power in co-ordinat- 
ing the different parts of the brain concerned 
in the formation of ideas. It will generally 
be found some time or other in cases of acute 
mania, and is common in imbecility and in 
chronic insanity of any kind. 

Delirium is defined by Dr. Hammond as 
being ‘‘that condition in which there are illu- 
sions, hallucinations, delusions and incoher- 
ence, together with a general excess of mo- 
tility, and inability to sleep, and acceleration 
of pulse. It is commonly found in the first 
stage of acute mania, although it may exist at 
the beginning of any kind of insanity. 

Morbid propensities and imperative concep- 
tions, leading to what is called ‘‘morbid im- 
pulse,’’ are characteristic of those groups of 
insanity called ‘‘pyromania,’’ where there is 
a morbid impulse to commit arson; ‘‘klepto- 
mania,’’ to steal, etc. The acts arising from 
these morbid impulses have been made by 
some writers the foundation of many differ- 
ent classes of insanity; these terms, are, 
perhaps, convenient as a means of designat- 
ing the leading symptoms of a particular case 
of insanity, but as a basis of classification are 
of little value. 

Emotional disturbances exist almost uni- 
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2 Add. Ecl. 279; s. c., Ewell’s Lead. Cas. 660. 
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versally in the insane. Spitka lays it down 
as a cardinal canon of psychiatry that in in- 
sanity the moral feelings are usually more or 
less dulled or perverted. The memory often 
suffers temporary disturbance in cases of 
acute and transitory forms, and in exacerba- 
tion of chronic form. In terminal deteriora- 
tion there is a progressive and permanent 
loss of memory. Disturbances of conscious- 
ness may rarely result in a change in the 
sense of identity and in the rare condition of 
double or alternating consciousness. The 
will is some time or other in the progress of 
the disease more or less disturbed in all cases 
of insanity. 
CLASSIFICATION. 

There are almost as many different systems 
ef classification of the various forms of in- 
sanity as there are writers upon this subject. 
Classifications have been made in a variety of 
methods, depending on the standpoint from 
which the subject has been viewed. Insanity 
has thus been classified from the anatomical, 
physiological, etiological, pathological and 
clinical or symptomatological standpoint. 
Considering the imperfect state of our knowl- 
edge upon the subject, the classification, 
based upon the clinical or symptomatological 
characteristics of humanity, would seem to 
be the most practical, and it is at the present 
time, perhaps, the system of classification 
adopted by the best authors. With advanc- 
ing knowledge it is very likely that the new 
and more satisfactory classifications may be 
made in some one of the other different 
methods, but at present it does not seem 
possible. For a very comprehensive and 
complete classification see Spitzka on Insan- 
ity, p. 126. 

With respect to the subject of classifica- 
tion Dr. Ray observes ‘‘That it is is not pre- 
tended that any classification can be rigor- 
ously correct, for such divisions have not 
been made by nature and cannot be observed 
in practice. Diseases are naturally associ- 
ated into some general group only, and if 
these be ascertained and brought into view 
the great end of classification is accomplished. 
We shall often find them run into each other 
and be puzzled to assign to a particular dis- 
ease its proper place.’’ 

We can, in the further consideration of this 
subject, do little more than define the.princi- 
pal sorts of insanity ; and we desire here gen- 





erally to express our indebtedness in this 
respect to the manual of Dr. Spitzka, to whose 
work we refer the reader for detailed descrip- 
tions of the different types of insanity. 

Mania is a form of insanity characterized 
by an exalted emotional state which is asso- 
ciated with a corresponding exaltation of 
other mental and nervous functions. 

The typical condition of the maniac may be 
summarized in one phrase: Loosening of the 
inhibitions, or checks both of organic and of 
mental life. The perceptions appear more 
acute, the associations are quick, so rapid, 
indeed, that the ease with which the patient 
forms new and extravagant combinations, and 
the readiness with which novel suggestions 
present themselves, impress the novice as 
manifestations of a naturally quick wit or of 
a talented and original mind. Illusions are 
frequent, and hallucinations sometimes pres- 
ent. With the excitement in the sensorial 
intellects and vegetative spheres, there de- 
velops a corresponding condition of the mo- 
tor apparatus. Sometimes no furious stage 
is developed and hallucinations are absent. 
The outbreak of mania is rarely, if ever, sud- 
den or rapid; its duration varies, an average 
case having an initial stage of depression 
lasting about six weeks ; a maniacal period of 
about three months, while the period of con- 
valescence will occupy about.a fortnight. Its 
prognosis is very favorable. 

Melancholia is a form of insanity whose es- 
sential and characteristic feature is a de- 
pressed, that is, subjectively painful emo- 
tional state which may be associated with a 
depression of other nervous functions. At 
its height it is the antithesis of mania. The 
common basis upon which the symptoms in 
all melancholiacs develop, is the subjective 
painful emotion ; unsystematized delusions of 
a depressive nature are the most common 
symptoms. The delusions of the melancho- 
liacs may be modified by sensorial disturb- 
ances, such as neuralgias, anesthesias, or 
disordered smell and taste. Hallucinations 
are very common. 

At some stages in the disorder the patient 
may become restless from fear and spurious 
states of fury may thereby be developed. In 
mania the outbreak is the result of an expan- 
sive or angry emotion; while in melancholia 
the outbreak best known as ‘‘melancholic 
frenzy’’ is the outcome of an anxious terror. 
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This melancholic frenzy is of shorter dura- 
tion than maniacal furor, and unlike the lat- 
ter, it terminates suddenly. 


The average duration of melancholia is 
from four to eight months, although it may 
last years. Its prognosis is less favorable 
than that of mania, although about six out of 
ten patients completely recover. 


Katatonia is a form of insanity charac- 
terized by a pathetical emotional state and 
verbigeration, combined with a condition of 
motor tension. According to Dr. Hammond, 
it is characterized by alternate periods, super- 
vening with more or less regularity of acute 
mania, melancholia and epileptoid and cata- 
leptoid states, with delusions of an exalted 
character and a tendency to dramatism. Its 
most striking phenomena are its cataleptoid 
periods. Its prognosis is favorable as re- 
gards life. \ 


Transitory frenzy is a condition of im- 
paired consciousness, characterized by either 
an intense melancholic fury, or a confused 
hallucinatory delirium, whose duration does 
not exceed a period of a day or thereabouts. 
This condition is designated by some observ- 
ers as ‘‘transitory mania ;’’ by others ‘‘transi- 
tory melancholia;’’ others have classed it 
among epileptic disorders. Dr. Spitka pre- 
fers the term ‘‘transitory frenzy,’’ in view of 
the specific feature of amnesia and because 
this term commits to no doubtful hypothesis, 
and best expresses the leading symptom of 
the disorder ; it is a comparatively rare affec- 
tion. Insolation, prolonged imsomnia, ex- 
posure to extreme cold, a violent emotional 
and intellectual strain, have frequently been 
determined to have been the exciting causes. 


Stuporous insanity consists in the simple 
impairment or suspension of the mental ener- 
gies, unmarked by any emotional or other 
perversion. At the height of this disorder the 
patient is in a state of immobility and does 
nothing of his own initiative. Sensibility is 
impaired as much as mobility; the reflex acts 
are sometimes greatly impaired; the pupils 
are dilated, and react poorly; pulse tardy, 
small and frequent ; temperature slightly low- 
ered, extremities cold, while cedema of the 
feet is constantly, and of the hands and face 
sometimes observed; mental activity shares 
in the depression, and abolition of other 
nervous and general somatic functions. The 





stuporous lunatic’s recollection of the period 
of his illness is entirely destroyed. 

This disease may run its course in a few 
weeks, but its usual duration is from one to 
three months. Its prognosis is highly favor- 
able, nine-tenths of the patients recovering. 
This disorder is known in English and Ameri- 
can asylums as ‘‘acute or primary dementia.’’ 

Primary confusional insanity is a form of 
mental derangement characterized by incoher- 
ence and confusion of ideas, without any es- 
sentional emotional disturbance or true demen- 
tia. This disorder is rare and develops rap- 
idly on a basis of cerebral exhaustion. Pa- 
tients suffering from this disease after a rapid 
rise of their symptoms during a period of in- 
cubation, rarely exceeding a few days, pre- 
sent hallucinations and delusions of a va- 
ried and contradictory character. Delusions 
of identity are very common. The speech of 
the patient is characteristic; sentences are 
left incomplete and entirely irrevelant, as 
well as incoherent. Recovery is gradual; in 
only a small proportion of cases does the in- 
sanity remain and the patient become per- 
manently deteriorated—his disorder then 
constituting a form of chronic confusional 
insanity. 

Primary mental deterioration is an uncom- 
plicated enfeeblement of the mind occurring 
independently of the developmental and invo- 
lutional periods. In most persons surviving 
their sixtieth year a pronounced and general 
failure of the mental powers occurs at or after 
that period ; this is the ordinary senile change 
and cannot be considered in all cases patho- 
logical ; but where a similar deterioration an- 
ticipates the senile period, it can only be ac- 
counted for on a pathological basis. Such a 
decay of mind is observed in paretic, syphi- 
litic and inorganic dementia, and is also found 
to be the sequel of numerous other forms of 
insanity. In all these cases the mental fail- 
ure is accompanied by active symptoms char- 
acterizing the given variety of mental dis- 
order. 

In primary mental deterioration, however, 
progressive deterioration is chiefly limited to 
the higher mental faculties, and is the only 
notable indication of cerebral disturbance. 
The patient experiences #ack of energy, both 
mental and physical ; finds it difficult to go to 
sleep; there is an irritable condition of the 
brain, manifesting itself in dreams; patient 
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becomes dyspeptic, and there may be signs 
of functional or organic heart disorder, or of 
the prodromal period of Bright’s disease. At 
this stage a comparatively healthful mental 
stage may be regained by rest and proper 
treatment; butif the exciting causes, which 
are principally excitement and mental strain, 
are kept in operation, actual dementia may 
follow. There are no delusions or morbid 
propensities, although there may be occasion- 
ally a suicidal tendency. Complete rest and 
proper tonic and moral treatment will check 
the disease at any but its later periods; but 
a complete restoration to the patient’s former 
condition. Dr. Spitzka says he has never ob- 
served, even the most favorable cases reveal- 
ing some permanent damage. 

Secondary aad Terminal Deterioration.—In 
certain cases of mania, melancholia, stupor- 
ous and other primary forms of insanity, 
while death does not ensue, the patient does 
not recover, but a secondary and chronic 
psychosis develops from the primary disease. 
Terminal dementia is the ordinary conclusion 
of most chronic and uncured acute insanities. 
Numerous grades and varieties of this affec- 
tion exist, and it is customary in character- 
izing these varieties to state the primary form 
which preceded them. The residua of the 
delusions of primary insanity may sometimes 
be detected. 

Dementia must not be confounded with 
imbecility. While both dementia and imbe- 
cility imply a profound mental defect in the 
mental sphere, the former term should al- 
ways be limited to acquired imbecility and 
the latter to original feeble-mindeness due to 
fetal or infantile arrested development. 
The fundamental feature of terminal demen- 
tia is an acquired mental defect which may 
vary from mere loss of memory, usually of 
recent events, or of the reasoning power, to 
a nearly complete extinction of mind, and a 
mere vegetative existence. 

Senile dementia® is a progressive and pri- 
mary deterioration of the mind connected 
with the period of involition, but exceeding 
the ordinary extent of such involution to a 
pathological degree. It is characterized by 
increased egotism or by penuriousness, or 
enfeeblement of memory; prejudice formed 
on trivial or no ground, and frequently a 
profonnd moral deterioration. Unsystema- 

8 Not a convertible term with senile insanity. 





tized ambitious delusions are sometimes pres- 
ent, although the majority have depressive 
delusions, chiefly in respect to their property. 
Hallucinations and illusions may exist. 

Should no other intercurrent illness cut 
short the course of the disease, bed-sores and 
colliquative diarrhoeas, complicated some- 
times with diseases of the bladder, terminate 
the patient’s life. If the patient lives long 
enough, complete fatuity results, when he 
may become voracious and flilthy, to die 
finally with apopletiform symptoms or with 
those of gradual and general paralysis. 

Puretic Dementia.—The cases of insanity 
thus far described have been those whose es- 
sential characteristics are the mental symp- 
toms proper. We now come to a second 
class of cases in which there are demonstrable 
active organic changes of the brain. The 
first of these diseases to which we shall refer 
is ‘‘paretic dementia,’ a disease presenting 
so many diverse symptoms and characteris- 
tics that we cannot hope, with the limited 
space at our disposal, to describe it with any- 
thing like completeness. It is characterized 
in its full development by a combination of 
mental and somatic deteriorations; the brain 
and the spinal cord in the cases of pa- 
tients dying with this disease, show the re- 
sults of long continued and often intense de- 
generative morbid processes, which many 
authors regard as of an inflammatory charac- 
ter. The brain itself is found to be wasted, 
not uniformly so, however, but to a more 
marked degree in some and to a less marked 
degree in other districts. 

The mental symptoms of this disease gen- 
erally present the picture of unsystematized 
ambitious delusions, combined with progres- 
sive paresis and dementia; they may range, 
however, from atonic depression to the most 
furious delirium; from the construction of 
fanciful projects to extreme incoherence; 
from slight and almost undemonstrable men- 
tal impairment to an absolute extinction of 
higher mental life; the physical signs may 
vary from a slight disturbance of speech to 
gross paralysis, or may present themselves 
under the mask of a posterior spinal sclerosis 
(locomotor ataxia) of a disseminated organic 
disease or of apoplectiform and epileptiform 
seizures. Among the individual signs there 
may be found almost any and every focal and 
general symptom known to the neurologist: 
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paresis of various voluntary and involuntary 
muscles; anaesthesias, paraesthesias, hype- 
raesthesias, pains and tropic disturbances ; 
changes in the vascular tone; amblyopia, 
hemiopia, color-blindness, aphasia, chorei- 
form and athetoid movements; progressive 
muscular atrophy; pseudo-hypertrophic and 
bulbar paralysis—all these may be found 
co-existent with the mental disorder, and, 
indeed, depending on the same morbid pro- 
cess. 

The mental symptoms of the prodromal 
period are attributable to simple brain failure ; 
the attention is not readily aroused; amnesia 
is noted from the beginning ; there is more or 
less moral deterioration; there is a morbid 
irritability on slight provocation; simultane- 
ously with this moral deterioration is a dis- 
turbance of the will and emotional nature. 

In the active phrase, there are marked ex- 
acerbations of the physical signs; there are 
defects in the movement of the tongue and 
lids, so that the patient finds it difficult to 
pronounce, particularly the explosive and 
hissing sounds. A most characteristc feature 
is the association of other normally unneces- 
sary movements with those of the lips and 
tongue ; there is a tremor at the angles of the 
mouth; alternate dilation and contraction of 
the nostrils; corrugation of the eye-brows, 
etc. ; with these speech innervations all the 
finer motor co-ordinations seem to suffer. 
The depressive moods of the patient, com- 


plaints about head symptoms, usually disap- . 


pear about this time. Unsystematized delu- 
sions of the grandeur appear and are often 
joined with morbid projects and extravagant 
expenditures. Trophic disturbance and all 
of the motor disturbances become more and 
more, marked; bed sores, furuncles diar- 
rhoeas, pulmonary gangrene, etc., may super- 
vene. Apoplectiform or epileptiform seizures 
sometimes mark the course of the disorder 
from the beginning, to which the patient may 
finally succumb. 

The delusions of paretic dementia, although 
usually, are not always expansive, but on the 
contrary, may be depressive in their nature. 
Hallucinations and illusions sometimes exist. 

There are three sorts of episodical attacks 
to which paretic dementia are subject, which 
are among the most important signs of this 
disease, and which, from their resemblance 
to maniacal delirium, epileptic fits and apo- 





plectic diseases, are called, respectively, ma- 
niacal, epileptiform and apoplectiform at- 
tecks of paretic dementia. See Spitzka for a 
full description. 

M. D. Ewe t. 
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SAUNDERS V. REILLY. 





New York Court of Appeals, March 8, 1887. 


1. A mere general creditor of a tirm, having no exe- 
cution or attachment, has no lien whatever upon the 
personal assets of the firm. 


2. A sale made of the individual assets of a member 
of a firm upon an execution, issued to satisfy a judg- 
ment against the firm, is valid. 


8. While the firm property will not pass under suc- 
cessive sales upon executions issued against the indi- 
vidual partners, it will pass under a sale upon a joint 
execution against all the partners, issued upon a judg- 
ment recovered for any joint debt whatever. 


4. Where the statute requires the sheriff to satisfy 
an execution against property “out of the personal 
property of the judgment debtor,” and if sufficient 
personal property cannot be found, then out of the 
real property belonging to him. There is no statute 
or rule of law which requires the sheriff to satisfy a 
joint execution out of the joint property of the execu- 
tion debtors, or out of the separate property of any 
one or more of the debtors. 


EARL, J., delivered the opinion of the court: 

This action was brought by the plaintiffs against 
the defendant, late sheriff of the city aud county 
of New York, to recover damages against him for 
making a false return to an execution issued upon 
a judgment recovered by the plaintiffs William T. 
Tooker and Thomas J. Irwin, who were partners 


‘under the firm name of Tooker & Irwin. The ac- 


tion was put at issue by the answer of the defend- 
ant, and brought to trial at a circuit court, and 
the trial judge, after the close of the evidence, di- 
rected a verdict for the plaintiffs. The defendant 
appealed from the judgment entered upon that 
verdict to the general term, and from affirmance 
there to this court. 

The material facts are as follows: In January 
and February, 1879, William T. Tooker and 
Thomas J. Irwin were partners under the firm 
name of Tooker & Irwin, carrying on business in 
the city of New York. At the same time Tooker 
& Irwin, together with Julius A. Candee and 
Daniel Webster Arnold, were partners under the 
firm name of Tooker, Arnold & Co., also carrying 
on business in the city of New York. In the lat- 
ter firm Arnold’s share was three-twelfths, Can- 
dee’s share four-twelfths, and Tooker and Irwin’s 
share, jointly, five-twelfths. On the sixteenth 
day of January, 1879, these plaintiffs recovered a 
judgment against Tooker & Irwin for upwards of 








202 


THE CENTRAL LAW JOURNAL. 


No. 9 








$800, and early on the next day they issued and 
placed in the hands of the sheriff an execution on 
that judgment. Later on the same day, Jane 
Irwin issued an execution to the sheriff on a 
judgment recovered by her for upwards of $7,000 
against the firm of Tooker, Arnold & Co. The 
sheriff, under these executions, levied on the per- 
sonal property of Tooker & Irwin, and advertised 
the same for sale. These plaintiffs then, having a 
further claim for goods sold to the firm of Tooker 
& Irwin, which was not then in judgment, gave 
notice to the sheriff, on January 23d, that, as 
creditors of the firm of Tooker & Irwin, they 
claimed the application of the firm property to 
the payment of the firm debts, and they forbade 
any sale of the assets of the firm under the execu- 
tion issued by Jane Irwin on her judgment against 
Tooker, Arnold & Co. On February 7th the sher- 
iff, after selling enough of the firm property to 
satisfy the executions then in his hands against 
the firm of Tooker & Irwin, proceeded to sell the 
balance of the property on the execution in his 
hands in favor of Jane Irwin. 

In making that part of the sale he announced 
that he sold the right, titie, and interest of Tooker 
& Irwin, or either of them, in the property. On 
the seventeenth day of February, 1879, the plaint- 
tiff recovered judgment against the firm of Tooker 
& Irwin on their second claim against that firm, 
which was duly docketed, and execution thereon 
issued on the same day to the sheriff. At the 
same time, their attorney wrote to the sheriff that 
they required him, under that execution, to levy 
on any of the assets of the firm of Tooker & Irwin 
of which he had only sold the interest of William 
T. Tooker, individually, and Thomas J. Irwin, 
individually, under the execution issued by Jane 
Irwin; and that if he had sold, under the execu- 
tion issued to him by Jane Irwin, any of the as- 
sets of the firm, notwithstanding the notice which 
the plaintiffs had given him, then they required 
him to apply the proceeds of such sale to their 
execution. That execution he returned unsatis- 
fied; and that is the return which the plaintiffs 
complain of as false. The property sold on the 
execution issued by Jane Irwin, or some of it, was 
still accessible to the defendant, and ample to sat- 
isfy the plaintiffs’ last execution, if the defendant 
had the right and was bound to seize it notwith- 
standing the prior sale. 

The claim of the plaintiffs, which has been sus- 
tained by the court below, is that the sale upon 
the execution issued upon the judgment of Jane 
Irwin simply operated as a sale of the separate 
interests of Tooker & Irwin in the firm property, 
and not as a sale of the corpus of the firm prop- 
erty; and thus no greater effect was given to the 
sale than if it had been made by virtue of two 
executions upon judgments separately recovered 
against Tooker and against Irwin. 

The decision below was based upon the author- 
ity of Menagh vy. Whitwell, 52 N. Y. 146. But we 
are of opinion that that case cannot properly be 
invoked as an authority for the decision made be- 








low, and that the principle there decided was 
misapplied by the learned court. 

A mere general creditor of a firm, having no 
execution or attachment, has no lien whatever 
upon the personal assets of the firm. But when a 
firm becomes insolvent, and thus it becomes nec- 
essary to administer its affairs in insolvency or in 
a court of equity, then the rule is well settled that 
firm property must be devoted to firm debts, and 
individual property to the payment of the indi- 
vidual debts of the members of the firm. If one 
member of a firm conveys to a person, not a mem- 
ber of the firm, all his interest in the firm prop- 
erty, the purchaser takes no part of the corpus of 
the firm property, but only such interest as re- 
mains after the equities between the partners. 
have been adjusted and the firm debts have been 
paid and satisfied. So, too, 1t was decided by the 
case above cited that if all the members of a firm 
should severally convey to different persons each 
his interest in the firm property, the persons so- 
purchasing would not take any of the corpus of the 
firm property, but only the interest of each part- 
ner after the firm debts were paid and the equities 
between the partners adjusted. It is also settled 
that it would be a fraud upon firm creditors for a 
member of a firm to take firm property and apply 
it upon his individual debts, or for the firm prop- 
erty and apply it upon the individual debts of any 
member of the firm. Ransom vy. Van Deventer,. 
41 Barb. 307; Wilson v. Roberston, 21 N. Y. 587. 
But one of two partners may transfer all of his 
interest in the partnership property to his copart- 
ner, and the purchasing partner will be vested 
with the absolute title to the corpus of all of the 
partnership property, as if it had always belonged 
to him. Stanton v. Westover, 101 N. Y. 265, 4 N. 
E. Rep. 529. And all the members of a firm may 
sell the partnership property, even if wholly in- 
solvent, to a purchaser in good faith, and thus 
convey, free from the claim of firm creditors, a 
good title to the firm property. Instead of selling 
for cash, they may transfer firm property to pay a 
firm debt. And they may transfer the firm prop- 
erty to pay a joint debt for which they are jointly 
liable outside of the business of the firm, and the 
joint creditor will obtain a good title to the firm 
property. ‘Therefore, while firm property will 
not pass under successive sales upon executions 
issued against the individual partners, we can see 
no reason to doubt that such property will pass 
under a sale upon a joint execution against all the 
partners, issued upon a judgment recovered for 
any joint debt whatever. 

Upon the facts of this case it is entirely clear 
that Tooker & Irwin could have taken their firm 
property and applied it upon this joint judgment 
against them; and, inasmuch as they had the 
power and right to do that, they could have turned 
it out to the sheriff when he came with the joint 
execution against them; and as they could have 
turned it out upon the debt before judgment, or 
upon the execution after judgment, there can be 
no reason to doubt that the sheriff could take and 
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sell it upon the execution free from the claim of 
their firm creditors. After this sale of the firm 
property upon a joint judgment against both 
members of the firm, no equity was left in either 
member of the firm to have the property there- 
after applied in discharge of the firm debts. 
Having been applied in discharge of the joint 
debt against both members of the firm, all the 
equities of both members in the property, as 
against each other, were wiped out; and it isonly 
through the equity which one member of a firm 
has in the firm property, or against his copartners, 
that firm creditors, on the principle of subrogation, 
can enforce their claims against the firm property. 
And so, in effect, it was held,in the case of 
Menagh v. Whitwell and Stanton v. Westover, 
supra. In 3 Kent Com. 65, it is said that ‘‘cred- 
itors have no lien upon the partnership effects for 
their debts. Their equity is the equity of the 
partners operating to the payment of the part- 
nership debts.”’ In Kirby v. Schoonmaker, 3 
Barb. Ch. 46, it was said by the chancellor: ‘‘The 
copartners, however, have certain equitable rights 
between themselves, arising out of the copart- 
nership, by which either can compel the other to 
have all the effects of the firm applied in the first 
place to the payment of the debts due from them 
as copartners. And this, as is said in the books, 
gives the joint creditors a quasi equitable lien 
upon the property of the firm, to be worked out 
through the medium of the equity of the copart- 
ners as between themselves, and with their assent, 
or, at least, with the assent of one of them.’’ In 
Case v. Beauregard, 99 U. S. 119, Mr. Justice 
Strong said: ‘‘No doubt the effects of a part- 
nership belong’to it so long as it continues in 
existence, and not to the individuals who compose 
it. The right of each partner extends only to a 
share of what may remain after payment of the 
debts of the firm and the settlement of its accounts. 
Growing out of this right, or, rather, included in 
it, is the right to have the partnership property 
applied to the payment of the partnership debts 
in preference to those of any individual partner. 
This is an equity the partners have as between 
themselves; and in certain circumstances it inures 
to the benefit of the creditors of the firm. The 
latter are said to have a privilege or preference, 
sometimes loosely denominated a lien, to have the 
debts due to them paid out of the assets of the 
firm in course of liquidation, to the exclusion of 
the creditors of its several members. Their equity, 
however, is a derivative one. It is not held or 
enforceable in their own right. It is practically 
a subrogation to the equity of the individual 
partner, to be made effective only through him. 
Hence, if he is not in a condition to enforce it, the 
creditors of the firm cannot be. But so long as 
the equity of the partner remains in him, so long 
as he retains an interest in the firm assets as a 
partner, a court of equity will allow the creditors 
of the firm to avail themselves of his equity, and 
enforce through it the application of those assets 
primarily to payment of the debts due them, 





whenever the property comes under its adminis- 
tration.”’ In Fitzpatrick v. Flannagan, 106 U. 8S. 
648, 1 Sup. Ct. Rep. 369, Mr. justice Matthews 
said: ‘The legal right of a partnership creditor 
to subject the partnership property to the pay- 
ment of his debt consists simply in the right to 
reduce his claim to judgment, and to sell the 
goods of his debtor on execution. His right to 
appropriate the partnership property specifically 
to the payment of his debt, in equity, in preference 
to the creditors of an individual partner, is derived 
through the other partner, whose original right 
it is to have the partnership assets applied to the 
payment of partnership obligations. And this 
equity of the creditor subsists as long as that of 
the partner, through which it is derived, remains; 
that is, so long as the partner himself retains an 
interest in the firm assets as a partner, a court of 
equity will allow the creditors of the firm to avail 
themselves of his equity, and enforce through it 
the application of those assets primarily to pay- 
ment of the debts due them, whenever the prop- 
erty comes under its administration.” 

Therefore, after the sale of the joint property 
upou a joint judgment, although the judgment 
was not recovered upon a debt against the 
separate firm of Tooker & Irwin, there were no 
rights, legal or equitable, left to either member 
of the firm in the property, and, therefore, no 
equity in the firm property tu be worked out 
under them by any of the firm creditors. 

The statute (code, § 1369) requires the sheriff 
to satisfy an execution against property ‘‘out of 
the personal property of the judgment debtor,”’ 
and, if sufficient personal property cannot be 
found, then out of the real property belonging to 
him. There is no statute or rule of law which re- 
quires the sheriff to satisfy a joint execution out 
of the joint property of the execution debtors, or 
out of the separate property of each debtor. He 
may satisfy such an execution out of the joint 
property, or out of the separate property of any 
one or more of the debtors. In 1 Lindl. Partn. 
515, it is said that, *‘although the writ of execu- 
tion on a joint judgment must be joint in form, it 
may be levied upon all or any one or more of the 
persons named in it,’’ and that ‘“‘the consequence 
of this is, that the sheriff may execute a writ 
issued against several partners jointly, either on 
their joint property, or on the separate property 
of any one or more of them, or both on their joint 
or their respective separate property. And so 
long as there is within the sheriff’s bailiwick any 
property of the partners, or any of them, a return 
of nulla bona is impreper.”’ And these rules have 
now been embodied in section 1935 of the code. 

As between themselves, Tooker & Irwin were 
jointly liable for the debts of Tooker, Arnold & 
Co., and neither can complain that their joint 
property has been taken to satisfy such joint lia- 
bility. 

The fact that the sheriff, when he made the 
sale of this property on the execution in favor of 
Jane Irwin, announced that he sold the right, 
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title and interest of Tooker & Irwin, or either of 
them, in the property, can make no difference. 
He sold all he had the right to sell by virtue of 
his execution, and, if he sold all the right, title 
and interest of Tooker & Irwin in that property, 
he sold the whole of it, and gave good title to the 
purchaser. He therefore had no right to seize 
any of that property again and sell it by virtue of 
the plaintiffs’ execution, and his return was not 
false. 

The general denial contained in the defendant’s 
answer put in issue the material allegations of the 
complaint, and was sufficient to authorize the 
defense asserted by the defendant. 

The judgment should, therefore, be reversed 
and a new trial granted; costs to abide event. 


NoTe.—Upon a not very careful and considerate 
reading of the principal case one might arrive at the 
conclusion that the decision is not just and not in ac- 
cordance with the law. It has almost become an 
axiom of the law that partnership property is to be 
applied to partnership debts and individual property 
to individual debts. But acloser examination of this 
rule will show that it is founded and recognized by 
the courts upon the settlement of insolvent estates, 
and is one founded in equity and for convenience. As 
was said by Bartley, C. J.,in Rodgers v. Meranda: 1 
“Tt has been argued that partnership contracts are 
several as well as joint, and consequently have an 
equal legal right with separate creditors upon the in- 
dividual property of a partner. But the right of part- 
nership creditors against the separate property of 
the individual partners in proceedings at law is not 
in controversy. The question here relates to the rela- 
tive rights of two classes of creditors in the distribu- 
tion of the estates of insolvents. Much of the confusion 
upon this subject has probably arisen from confound- 
ing the abstract rights of the creditors in proceedings 
at law, with their relative rights to an equitable ad- 
justment in marshalling the assets of insolvents in 
chancery.” 

The principal case was not an adjudication of ques- 
tions arising between the creditors in a court of equity 
over the assets of insolvent firms or individuals, but it 
was a case at law where, as far as the facts show, the 
different firms were solvent. ; 

There was formerly much contention over the ques- 
tion of the right of firm and individual creditors in 
the assets of the firm and of the several partners. It 
was said that the rule that required the assets of the 
firm to be applied to debts of the firm, and those of 
the individual member to be appliedin the payment 
of his individual debts, and by some to be one of con- 
venience, and not a general rule of equity.? 

And Mr. Justice Story says “that the old rule, now 
reinstated by Lord Rosslyn and Lord Eldon, rests 
upon as questionable and unsatisfactory a foundation 
as any rule in the whole system of our jurispru- 
dence.”’? But still he admits that it is not now to be 
disturbed, and that it would be difficult to substitute 
any other rule that would work with perfect equality 
and equity. 

In commenting on this statement, Chancellor Kent 
says “that for my part I am free to confess that I feel 


17 Ohio St. 185. 
2 Ex parte Baudier, 1 Atk. 98. 
8 Story on Part. §§ 376, 382. 





no hostility to the rule, and think that itis on the 
whole reasonable and just.’?4 

Another thing that should not be forgotten is that, 
as equity construes and applies the doctrine of the 
distribution of the assets among the creditors of the 
firm and the individual, it is nota right of the cred- 
itor or for his benefit that assets are so distributed, 
but it is for the protection and for the benefit of the 
members of the partnership. Each partner is liable 
for all the debts of the partnership, and he therefore 
has a right to have all the firm property applied on 
the debts of the firm before he should be called upon 
to pay them. And in the principal case it would 
probably have been within the power of Tooker & 
Irwin to have caused the sheriff to levy on the effects 
of the firm of Arnold, Tooker & Co., to satisfy the ~ 
judgment of Jane Irwin against that firm, and to have 
first exhausted them before he could have levied on 
the effects of their firm. 

There has been a good deal of controversy in the 
past over the right of a sheriff to levy on the goods of 
a partner in satisfaction of a judgment against the 
firm. In Phillips v. Cook‘ the court decided that, on 
execution at law against one of two partners, the 
sheriff might seize lawfully, not merely the moiety, 
but the corpus of the joint estate, or the whole or so 
much of the entire partnership effects as might be 
necessary to satisfy the execution; and sell the interest 
of the defendant therein, and the property be deliv- 
ered to the purchaser. 

Mr. Justice Story concludes that the sheriff ought to 
be enjoined on execution at law from a sale of the sep- 
arate interest of the partner defendant in the partner- 
ship property until the account be taken on a bill in 
chancery and the share of the partner ascertained.® 

Chancellor Kent says: ‘*As I have already observed, 
the more fit and suitable rule of practice would seem 
to be to have the adjustment of the partnership ac- 
count to precede the sale. But the current of author- 
ities, as I read them, is the other «ay, and they are 
emphatically so in New York.’?7 

In Reed v. Howard,Sit was held that the sheriff 
might seize and take the whole personal property 
held by A and Bin common on a process of attach- 
ment against only A, though he could sell an undi- 
videl moiety on execution, and the purchaser would 
become owner; and if the sheriff was to sell the en- 
tire property on execution against one cotenant or 
partner, he would be atresspasser. 

A levy cannot be defeated by a dissolution of a part- 
nership, and a settlement of their joint effects in 
which the debtor partner is paid over for his share 
an amount in property greater than the amount of the 
execution and @ther property from that levied on.® 
Nor can one of two partners enjoin the levy of an exe- 
cution in favor of a third person against the other 
partner and the sale of the latter’s interest in the part- 


. nership for his individual debt.!° Nor can trover 


against the officer be maintained for the sale of the 
partner’s share under an execution against the other 
partner for his separate share of the debt. 

Where a partnership is carried on by two different 
firm names, a judgment against either firm will sup- 


48 Kent’s Com. 65. 

524 Wend. 359; Birdseye v. Ray, 4 Hill, 161. 
6 Story on Part. § 264. , 

73 Kent’s Com. 65. 

8 2 Met. (Mass.) 36. 

9 Thompson v. Tinnin, 25 Tex. 56. 

10 Harly v. Donnellan, 33 Ind. 501. 

11 Mayhew Vv. Herrick, 13 Jur. 1078. 
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not named in the judgment.” It maybe levied upon 
the individual property of either partner, without re- 
gard to whether the partnership woe is sufficient 
to make the debt.18 

Where there is a levy under an eintentien on the in- 
terest of one member of the firm, and a subsequent 
execution is issued against the firm to the officer, it is 
his duty to pay the amount due on the execution of 
the firm first. But if a sale is made on the execution 
against the individual partner, and not on that against 
the firm, the first execution is entitled to the amount 
realized.14 

Separate creditors of an individual partners have a 
preference as to the separate estate of their debtor for 
the satisfaction of their debts until such separate es- 
tate has been actually applied in payment of partner- 
ship debts.'5 

A creditor of any partner may, upon recovering a 
judgment, cause execution to issue on such judgment, 
and the officer in the execution of such judgment, for 
the individual debt of such partner, seizes that part- 
ner’s interest in all the tangible property of the part- 
nership. The execution may be levied upon the 
whole of the tangible goods and effects or upon a part 
thereof.16 

While the decision in the principal case is one 
justified and founded on settled principles of law, I 
would not be surprised to see its correctness chal- 
lenged by some other courts of last resort. 

Wo. M. RockEL. 


12 Cary v. Bright, 58 Penn. 70. 

18 Allen v. Wells, 22 Pick. 450; Low v. Adams, 6 Cal. 277; 
Wooley v. Kelley, 1 B. & O. 68. 

14 Fenton v. Folger, 21 Wend. 676. 

15 Holton v. Holton, 40 N. H. 77; 
15 Ind. 124. 

_ 16 Witney v. Ladd, 10 Vt. 165; Douglass v. Winslow, 20 

Me. 90; Allen vy. Wells, 23 Pick. 450; Phillips v. Cook, 24 
Wend. 889; Newhall v. Buckingham, 14 Il. 405. 


Weyer v. Thornberg, 
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1, AcTION—Parties—Real Estate—Administrator. 
An administrator cannot sue, without joining the heirs, 
to recover back money paid by the deceased on a con- 
tract for the purchase of land.— Wise v. Walker, 8. C. 
Penn., May 30, 1887; 10 Atl. Rep. 28. 

2. ADMINISTRATOR—Judgment. Lands belonging 
to a decedent cannot be sold under a judgment against 
his administrator. Such a judgment and the proceed- 
ings under it, including the sheriff’s sale, are inadmissi- 
ble to support the title to land acquired through such 
judgment.—Myers v. Evans, 8. C. Tex., June 14, 1887; 58. 
W. Rep. 66. 

3. ADMINISTRATOR—Public Administrator. Where 
a public administrator is put in charge of an estate, itis 
his duty to administer it until the estate is duly closed 
according to law or he is discharged by compent au- 
thority.— Warren v. Carter, 8. C. Mo., June 6, 1887; 5 8. W. 
Rep. 42. 

4. AGENCY—Husband and Wife—Bills of Exchange.— 
A general mandate to the husband by a wife, separate 
in property, to manage her plantation and administer 
her property, does not authorize him to bind her by the 
drawing of bills of exchange.—Folger v. Peterkin, 8. C. 
La., June 18, 1887; 2 South. Rep. 579. 

5. ANIMALS—Injury—Liability. For an injury done 
by an animal not naturally vicious, the owner is not 
liable, unless he had knowledge of the vicious disposi- 
tion.—State v. Donohue, 8.C. N. J., June 22, 1887; 10 Atl. 
Rep. 150. 

6. ANIMALS—Wolf Bounty—Statement. A state- 
ment by a justice that he has received’ the wolf scalps 
for which the plaintiff claims pay, and has destroyed 
them, together with the proper affidavit from the 
plaintiff, entitles the plaintiff to the pay allowed for 
killing wolves.—Murray v. Jones Co., 8. C. lowa, June 29, 
1887; 38 N. W. Rep. 684. 

7. APPEAL—Exceptions—Paper- book. Where the 
paper-book of the appellant does not show that an ex- 
ception was taken to the charge,it will be presumed 
that no exception was taken.— Passenger, etc. Co. v. Birn- 
baum, 8S. C. Penn., March 21, 1887; 10 Atl. Rep. 188. 


8. APPEAL— Failing to Pass on Issues The su- 
preme court, on appeal, will remand a case tried by the 
court without a jury, in which the court did not pass on 
material facts alleged and denied in the pleadings.— 
Knott v. Taylor, 8. C. N. Car., June 14, 1887; 9 S. E. Rep. 
680. 

9. APPEAL—Jurisdiction. To give an app@late 
court jurisdiction of a controversy of a pecuniary nat- 
ure, the record must show not only that the party com- 
plaining is prejudiced by the decision, but that the 
amount in controversy exceeds, exclusive of costs, the 
limit prescribed by law.—Aspenall v. Inhabitants, etc., 8. 
C. App. W. Va., April 2, 1887; 28. E. Rep. 795. 

10. APPEAL—Jurisdictional Amount —Counterclaim.— 
Where the suit was for an amount sufficient to allow an 
appeal, such right of appeal is not lost, because the 
jury, by allowing a counterclaim, reduced the judgment 
below that amount.—Reed v. Trowbridge, N. Y. Ot. App., 
June 14, 1887; 12 N. E. Rep. 625. 

1l. APPEAL — Jurisdictional Amount — Partnership 
Accounting. An appeal in an equity suit, where the 
amount in dispute is too small for an appeal, cannot be 
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sustained because the amount is claimed as an asset of 
a partnership, wherein there is a suit pending for an ac- 
counting.—McLeod v. Simonton, 8. C. La., June 20, 1887; 2 
South. Rep. 608. 

12. APPEAL—Jurisdictional Amount—Reconvention.— 
In a suit for a balance unappealable in amount, where 
defendant reconvenes, claiming a payment of $7,000, 
which plaintiff has credited, this involves an adjust- 
ment of the entire amount, and the whole case is ap- 
pealable.—Allen v. Nettles, 8. C. La., June 20, 1887; 2South. 
Rep. 802. 

13. APPEAL—Master — Question of Fact. Where 
merely a question of fact is involved, the appellate 
court on mere doubt will not overrule both the master 
and the court.— Borough of Sharpsburg’s Appeal, 8. C. 
Penn., Jan. 3, 1887; 10 Atl. Rep. 39. 

14. APPEARANCE—Answer—J urisdiction—Raising Issue. 
An appearance by a special answer for the pur- 
pose of raising the question of jurisdiction, is not a gen- 
eral appearance, under New York laws.—Hankinson v. 
Page, U. 8. OC. O. (N. Y.), June 16, 1887; 31 Fed. Rep. 184. 

15. ASSAULT TO KILL—Malice. Under a statute for- 
bidding stabbing, etc., wilfully and maliciously, with 
intent to kill, an instruction to the jury that they may 
convict if they find that the stabbing was done “wil- 
fully and intentionally,” is erroneous, as it ignores the 
element of malice.— Taylor v. Com., Ky. Ot. App., June 
16, 1887; 5 S. W. Rep. 46. 

16. ASSIGNMENT—For Benefit of Creditors— Claims— 
Dividend. ‘Where a claim is proved up against an 
assigned estate after a dividend is paid to the other 
creditors, an equal dividend on such claim must be paid 
out of the surplus in the assignee’s hands before the 
declaration of any further dividend.—In re Myers, 8. C. 
Mich., July 7, 1887; 383 N. W. Rep. 760. 

17. ASSIGNMENT—For Benefit of Creditors—Priority of 
Claim—Taxes. ‘Where a mortgagee has foreclosed 
and the mortgagor and his assignee have given him a 
quitclaim, the assignee for the benefit of creditors is not 
bound, under the Iowa law, to pay the taxes thereon.— 
Brown v. Keene, 8. C. lowa, June 27, 1887; 33N. W. Rep. 
651. 

18. ATTACHMENT—A fiidavit. Ifan affidavit for an 
attachment states two grounds, one good and one bad, 
it is sufficient; it need not state in express terms that 
the debt is due; it is sufficient if the affiant states the 
sum demanded is what the plaintiff is justly entitled to 
receive. The affidavit may be made by “any credible 
person.”—Ruhl v. Rogers, 8. C. App. W. Va., June 25, 1887; 
28. E. Rep. 798. 

19. ATTACHMENT—Liability of Intervenor. ‘Where, 
after a levy, an intervening claimant converts and sells 
the property for more than the attachment creditor’s 
debt, who then withdraws his claim,the intervenor is 
liable to to the attaching creditor for the amount of the 
debt.— Tift v. Keaton, 8. C. Ga., Feb. 26, 1887; 2 8. E. Rep. 
690. 

20. ATTACHMENT—Life Insurance Policies—Benevolent 
Association—Levy. When life insurance policies 
are levied on the policies must be taken into possess- 
sion. The interest of an heir in a sum due the insured 
from a benevolent association, which is to be levied on 
thé other members, may be levied on, but it is not 
necessary to take possession of the certificate of mem- 
bership.—Hankinson v. Page, U. 8. C. C. (N. Y.), June 16, 
1887; 31 Fed. Rep. 184. 

21. ATTACHMENT—Policy of Law. The attachment 
law should not be so administered as to interfere with 
business transactions that are honest but unsatisfactory 
to the creditor.—Mack v. Jones, U.8.C.C. (Tenn.), July 
6, 1887; 31 Fed. Rep. 189. 

22. ATTORNEY—Compromise—Ratification. When 
an attorney compromises a suit, informs his clients of 
the terms of the compromise and remits them the 
money received, and they make no objection, they will 
be held to have ratified his action.—Culverhouse v. Marz, 
8. C. La., June 20, 1887; 2 South. Rep. 607. 

In the absence of a 



































23. ATTORNEY—Fees — Kule. 








special contract, an attorney is not entitled to compen- 
sation commensurate with the taxable costs in each 
case, when the cases are enormous in number and the 
labor is almost clerical.—Starin v. Mayor of New York, N. 
Y. Ct. App., June 7, 1887; 12 N. E. Rep. 643. 

24. BAILMENT—Gratuitous—Carrier. Where a pas- 
senger gaves his overcoat to the porter in the car, who 
hung it in his berth, having a sum of money therein, 
which was afterwards lost by the overturning of the 
car: Held, that the carrier was not liable, though when 
making his way out of the @ar he told the porter and 
brakeman about the money.—ZAillis v. Chicago, etc. R. Co., 
8. C. Iowa., June 27, 1887; 33 N. W. Rep. 643. 

25. BANKRUPTCY—Limitations.—— Under § 5057, Rev. 
Stat. U.S., suits by or against an assignee in bank- 
ruptcy, with reference to property to which he has a 
claim, must be brought within’ two years. A suit 
brought in 1886, upon a cause of action which accrued 
in 1873, is held to be barred by that statute.—Harvey v. 
Gage, U. 8. C. C. (Ill.), June 20, 1887; 31 Fed. Rep. 275. 

26. BAILMENT—Liability—Ordinary Care. When A 
agrees to manufacture logs, delivered by B at his mill, 
into lumber at an agreed price, A is bound to use ordi- 
nary care in keeping and manufacturing them, and 
must account for the logs or show that any loss was not 
due to his fault.—Gleason v. Bears, 8. C. Vt., July 5, 1887; 
10 Atl. Rep. 86. 

27. BILL OF LADING — Rights of Consignee — Account 
Stated—Usury. Under Louisiana law, the consignee 
of goods, shipped by the owner or his authorized agent, 
from the date of consignment can sell the goods and 
pay his debt, and the death of the consignor after ship- 
ment does not affect his rights. Where mercantile ac- 
counts have been closed by rendition and acceptance 
without objection, the debtor cannot object to charges 
of eight per cent. interest and compound interest, but 
can recover for usurious charges less than one year old. 
—Allen v. Nettles, 8. C. La., June 20, 1887; 2 South. Rep. 
602. 

28. BILL OF LADING — Wharfinger’s Charges — Con- 
signee. Where the bill of lading authorizes the car- 
rier to deliver the goods on the wharf of his selection, 
subject to the payment by the consignee of wharfinger’s 
charges at specified rates, he can do so, and the con- 
signee will become liable thereby for such charges, 
though the consignee demanded that the goods be de- 
livered directly into lighters instead of on the wharf.— 
Woodruff v. Havenmeyer, N. Y. Ct. App., June 7, 1887; 12 
N. E. Rep. 628. 

29. BILLS AND NoTES—Cashier of Bank—Signing. 
A cashier of a bank, duly authorized, who signs his 
name on the back of commercial paper as cashier of 
the bank, cannot be held as a surety thereon.—State N. 
Bank v. Singer, 8. C. La., June 20, 1887; 2 South. Rep. 599. 

30. BILLS AND Notgs—Indorsement—Parol Evidence. 
Parol evidence is admissible to show that all the 
indorsers were accommodation indorser, and by parol 
contract between themselves were co-sureties.—Farwell 
v. Ensign, 8. C. Mich., July 7, 1887; 33 N. W. Rep. 734. 

81. BILLS AND NOTES — Promissory Notes — Alabama 
Code. Code Alabama, 1876, § 2094, applies only to 
promissory notes. Negotiable paper inthe hands of a 
bona fide holder, will not be subjected to the equities 
between the original parties, unless the statute so states 
in clear and peremptory terms.—Guathmay v. Clisby, U. 
8. C. C. (N. Y.), May 20, 1887; 31 Fed. Rep. 220. 

32. Bonp — Exaction — Colore Officii. A bond of 
indemnity for making in advance private die stamps 
given to a officer of the revenue, is held, although not 
authorized by statute, not to have been exacted colore 
oficii, nor void for want of consideration.— Diamond, etc. 
Co.v United States, U.8.C.C. (Conn.), June 23, 1887; 31 
Fed. Rep. 271. 

38. Bonp—Sheriff—Sureties—Estoppel.——The sureties 
who sign the bond of a sheriff are not bound on it if the 
names of others are signed to it without authority from 
them. Nor are the latter persons estopped to deny 
their liability, because believing that they were bound 
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they acknowledged their liability.—Znglish v. Dycos, Ky. 
Ct. App., June 11, 1887; 5S. W. Rep. 44. 

34. BURGLARY—Criminal Practice — Pleading. An 
indictment for burglary need not allege the non-con- 
sent of the owner or occupant of the housé entered. 
But it must allege the offense intended to be committed 
with as much particularity as is required in an indict- 
ment for committing that offense.— Taylor v. State, Tex. 
Ct. App., June 18, 1887; 5S. W. Rep. 141. 

35. CARRIER — Personal Baggage. The initial 
carrier of personal baggage over his own and connecting 
lines is not liable for injuries received by the baggage 
on a connecting line unless he has expressly agreed to 
be so liable, or unless a practical partnership in that 
matter existed between him and such connecting line. 
—Central, etc. Co. v. Wabash, etc. Co., US. C. C. (Mo.), June 
22, 1887; 31 Fed. Rep. 247. 

36. CERTIORARI—Fire Department — Charges— Notice. 
A member of the fire department of Brooklyn is 
entitled to a notice of the charges against him and a 
hearing before he can be removed.—People v. City of 
Brooklyn, N. Y. Ot. App., June 7, 1887; 12 N. E. Rep. 641. 

37. CHARTER PARTY—Master—Agent — Payment. 
When, by false representations, a master is induced by 
the charterer’s agent to accept a partial payment 
instead of the proper amount called for by the charter 
party, and upon learning of the fraud the master 
neither approves nor accepts the agent’s mode of pro- 
viding for paying the balance, the charterer is not dis- 
charged.— The Bessie, N. Y. Ct. App., June 7, 1887; 12 N. 
E. Rep. 615. 

38. CHATTEL MORTGAGE—Priority—Notice — Findings. 
Where plaintiff claims under a chattel mortgage, 
later in date but earlier in record than that under which 
defendant claims, the fact, that in plaintiff's mortgage 
the clause relative to freedom from liens is erased, 
should go to the jury on the question of notice. In such 
suit, the amount of the lien of the successful party 
should be found by the jury.— Williams v. Brosnahan, 8. 
C. Mich., July 7, 1887 ;.33 N. W. Rep. 739. 

39. CHATTEL MORTGAGE—Property Covered. In a 
chattel mortgage, certain naval stores referred to were 
not then in existence, and no attempt was made in the 
mortgage to convey any present or future interest in 
them: Held, that no words denoting conveyance or 
transfer appearing, these stores were not legally mort- 
gaged.— Whilden v. Pearce, 8. C. 8. Car., June 28, 1887; 2 8. 
E. Rep. 709. 

40. COLLISION—Inspectors’ Rules—Rules of Congress— 
International Rules. Inspectors’ rules do not 
supersede nor repeal the rules of navigation enacted by 
congress. The new international rules do not apply to 
harbors in merely local navigation.— The Greenpoint, U. 
8. D. C. (N. Y.), April 27, 1887; 31 Fed. Rep. 231. ~ 

41. CONSTITUTIONAL Law—Interstate Commerce. 
The negotiation of sales of goods, which are in another 
State, for the purpose of introducing them into the 
State, cannot be taxed, though the same amount of tax 
is laid on domestic commerce. —Simmons H. Co. v. 
McGuire, 8. C. La., June 20, 1887; 2 South. Rep. 592. 

42, ConTract—Construction.— One part of an agree- 
ment may be consulted to explain the language or 
expressions of another part.—Pensacola G. Co. v. Latzes, 
8. C. Fla., June 15, 1887; 2 South. Rep. 609. 

43. CONTRACT—Part Payment — Recovery. Partial 
payments made on a bond for the conveyance of real 
estate, cannot be recovered by the party in fault for 
non-performance.— Grimes v. Goud, 8. J.C. Me., June 6, 
1887; 10 Atl. Rep. 116. 

44. CORPORATION—Dental College — Stock — Interest. 
A stockholder in a dental college, which was not 
organized for profit and has not made any, but for in- 
structions in dental surgery, is not entitled to interest 
on his stock, though the certificate says it draws in- 
terest.—Ohio, etc. Co. v. Rosenthal, 8. C. Ohio, May 10, 
1887; 12 N. E. Rep. 665. 

45. CORPORATIONS—Gift of Stock and Bonus—Liability 
of Stockholaer. In the absence of contract or stat. 






































ute, a corporator to whom the corporation presents its 
stock or bonds, is not liable therefor to a creditor of 
the company.—Christenson v. Eno, N. Y. Ct. App., June 7, 
1887; 12 N. E. Rep. 648. 

46. CORPORATION — Name — Statute. Under the . 
statute of Missouri, a company cannot be incorporated 
by the same name as that borne by another company 
engaged in the same business and operating in the same 
place.— State ex rel. v. McGrath, 8. C. Mo., June 20, 1887; 5 
8S. W. Rep. 29. 

47, CORPORATION—Railroad — Guaranty—Ultra Vires. 
A railroad company possessed by its charter full 
powers to carry on its business, and was further 
empowered to do whatever was necessary to the 
successful execution of the powers it possessed. It 
attempted to guaranty an eight per cent. dividend on 
the stock of an elevator company, in whose success it 
was interested: Heid, that such guaranty was ultra vires 
and void.—Memphis Grain, etc. Co. v. Memphis, etc. Co., 8. 
C. Tenn., May 3, 1887; 5S. W. Rep. 52. 

48. Costs—Poor Person. Where a trial court made 
an order requiring plaintiff to give security for costs 
and staying proceedings until the order was obeyed: 
Held, that by so doing the court did not lose jurisdiction 
to permit the plaintiff to sue as a poor person.—Shearman 
v. Pope, N. Y. Ct. App., July 1, 1887; 12 N. E. Rep. 718. 


49. Costs—Rule of Court—Order. An order of the 
court that the report of a referee be printed, is not a 
rule of court and does not bring the expense of printing 
the report within Code South Carolina, § 326.—Scott v. 
Alexander, 8. . Car., June 23, 1887; 28. E. Rep. 706. 

60. CouRTS — Jurisdiction — Conflict — Receiver. 
When a suit has been brought in a State court to 
distribute the assets of an insolvent corporation and a 
receiver has been put in charge of the property, a 
similar suit in the federal court will be dismissed.— 
Judd v. B. § M. Tel, Co., U. 8. C. C. (N. Y.), June 16, 1887; 
81 Fed. Rep. 182. 

51. CourTs—Sessions—Number of Judges. Under 
Iowa laws, several judges of the district court may hold 
court at the same time in any one county.—State v. 
Emmons, 8. C. Iowa, June 29, 1887; 83 N. W. Rep. 672. 


52. CouRTs—Terms—Vacation — Appeal. The bill 
of exceptions for an appeal must be allowed during 
term or in the time allowed of record, and the changing 
of the order allowing an appeal and the fixing of the 
amount of bond must also be done during the term of 
court.—Hake v. Strubel, 8. C. Ill., June 20, 1887; 12 N. E. 
Rep. 

53. CRIMINAL Law — Adulteration of Milk—Constitu- 
tional Law. The law making it a misdemeanor to 
sell, supply, or bring to be manufactured, to any butter 
or cheese factory, any diluted milk, etc., is, constitu- 
tional.—People v. West, N. Y. Ct. App., June 28, ‘1887 ;2N. 
E. Rep. 610. 

54. CRIMINAL LAW — Burglary — Indictment. An 
indictment for burglary in a dwelling house, the prop- 
erty of a corporation, need not show that the goods, 
wares and merchandise stolen were kept for use, sale 
or deposit in the building, nor need it set out the names 
of the dwellers in the house.— State v. Emmons, 8. C. lowa, 
June 29, 1887; 838 N. W. Rep. 672. 


55. CRIMINAL Law—Carrying Weapons. A person 
carrying weapons on a place which is the joint inherit- 
ance of his wife and another person, is not within the 
exception of the statute which permits a man to carry 
weapons on his own premises.—Brannon v. State, Tex. 
Ct. App., June 1, 1887; 5 N. W. Rep. 132. 

56. CRIMINAL Law—Disorderly House. Keeping a 
disorderly house is a continuing offense, and a convic- 
tion bars all charges up to the time of the conviction, 
Wmless the indictment “carves out” the time when the 
offense was committed and the evidence is confined to 
the time so carved out.—Huffman v. State, Tex. Ct. App., 
June 8, 1887; 5S. W. Rep. 134. 

57. CRIMINAL LAw—Evidence to Sustain Conviction. 
— —wWhere a hog had disappeared and parts which 
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look like those of the missing hog were found buried in 
defendant’s garden ahd near by, and defendant refused 
to allow his house to be searched without a warrant, 
and fled while the warrant was being procured, and 
stayed away until arrested, held a conviction of larceny 
was sustained by the evidence.—Stevens v. State, 8. C0, 
Ga , Feb. 1, 1887; 2 8. E. Rep. 684. 

58. CRIMINAL Law—Forcible Entry and Detainer. 
Cutting a piece out of a door, taking off an old lock and 
putting on « new one, during the night, without any 
other violence or circumstances of terror, is merely an 
insignificant trespass and not a subject for criminal 
prosecution.— Thompson v. Com., 8. C. Pa., April 25, 1887; 
10 Atl. Rep. 138. 


59. CRIMINAL Law —New Trial — Perjury. To set 
aside a verdict on the ground that it was obtained in 
consequence of corrupt and wilful perjury, it must ap- 
pear that the person charged with perjury was duly 
convicted thereof, and that without the evidence of 
such perjured person, the verdict could not have been 
obtained.—Munro v. Moody, 8. C. Ga., Feb. 26, 1887; 28. E. 
Rep. 688. 

60. CRIMINAL LAW — Reversal — Decision—Argument. 
——wWhen a criminal case is reversed, and the pro- 
cedendo advises the lower court to proceed as required 
by law,this is a direction to put the accused again on 
trial. No allusion to a former trial can be made in evi- 
dence or argument.—State v. Clouser, 8. C. lowa, June 30, 
1887 ; 33 N. W. Rep. 686. 

61. CRIMINAL PRACTICE — Appearance Bond. Al- 
though the State may have agreed with the defendant 
to try him on appearance bond, the court may on a 
trial on the merits render judgment against the sureties’ 
—Huffman v. State, Tex. Ct. App., June 11, 1887; 58. W. 
Rep. 134. 

62. CRIMINAL PRACTICE—Change of Venue. ‘Where 
a defendant asking for a change of venue offered the 
affidavit to the fact of undue prejudice of three com- 
purgators, the court correctly refused to put them upon 
the stand upon the statement of the State supported by 
the affidavit of seven witnesses that the compurgators 
had no means of knowing the facts to which they pro- 
posed to testify and thereupon refused to grant the 
change of venue.—Scott v. State, Tex. Ct. App., June 11, 
1887;5 8. W. Rep. 142. 


63. CRIMINAL PRACTICE—Charge upon Facts. Un- 
der Const. 8. C. § 26 of art. 24, where the court refrains 
from expressing its opinion as to facts in evidence, in a 
murder trial, it is not error for the court to say to a jury 
that whether two wit corroborated each other is 
a matter for them to consider, or to present a mode of 
calculation by which they can judge whether a witness 
was mistaken as to time, or to state the ground on which 
dying declarations of deceased were admitted, or to ex- 
plain a plat which was in evidence.—State v. Anderson, 
8. C. 8. Car., June 23, 1887; 2 S. E. Rep. 699. 


64. CRIMINAL PRACTICE — Circumstantial Evidence — 
Accomplice—New Trial. The court should only 
charge the law relating to circumstantial evidence when 
the State relies exclusively on evidence of that charac- 
ter. A new trial will not be granted in order to secure 
the evidence of a co-defendant who had been subse- 
quently acquitted.—Jones v. State, Tex. Ct. App., June 11, 
1887; 5 S. W. Rep. 138. 

65. CRIMINAL PRACTICE—Harmless Error.-——It is er- 
ror, but harmless error,!to allow a witness of his own 
accord to say that he would not believe the defendant’s 
witnesses one of whom had, and the other had not been 
impeached, when it appears that conceding the truth 
of all that the unimpeached witness swore to, the ver- 
dict of the jury was manifestly correct.—Parks v. Com- 
monwealth, Ky. Ct. App., June 16, 1887; 5S. W. Rep. 49. 


66. CRIMINAL PRACTICE—Indictment—Statute—Pleadg 
ing. If a statute defining acrime contains excep- 
tions, the indictment must show affirmatively that the 
defendant’s case does not fall within any of such excep 
tions.—Colchell v. State, Tex. Ct. App., June 11, 1887; 5 S8- 
W. Rep. 139. 





























67. CRIMINAL PRACTICE — Indictment—Variance. 
Where a complaint stated the name of the accused to 
be “McDevro” and the information put it as “McDero,” 
the variance is fatal.—McDevro v. State, Tex. Ct. App., 
June 1, 1887; 5 8. W. Rep. 133. 

68. CRIMINAL PRACTICE — Instructions — Self-defense. 
The general rule is that instructions should cover 
every phase of the pleadings and evidence, but where 
on a murder trial the defense is that the accused 
thought his life in danger from the pistol of the de- 
ceased, it is not error to limit the instruction to the law 
relating to danger from the pistol although the evi- 
dence showed that another person was threatening the 
accused with a gun.—Agee v. Commonwealth, Ky. Ct. App., 
June 16, 1887;5 S. W. Rep. 47. 

69. CRIMINAL PRACTICE — List of Witnesses. In 
Louisiana, the accused cannot exact a list of the State’s 
witnesses.—State v. Blackman, 8. C. La., June 18, 1887; 2 
South. Rep. 588. 

70. CRIMINAL PRACTICE—Misdemeanor—Error. An 
error in the charge of the court in a misdemeanor case 
is not matter for reversal, unless it is excepted to at the 
time it is given.—Barns v. State, Tex. Ct. App., June 18, 
1887; 5S. W. Rep. 140. 

71. CRIMINAL PRACTICE.—Misdemeanors—Instructions. 
In misdemeanor cases, trial courts are not re- 
quired to charge the jury except upon request of one or 
both the parties, and only those requested in writing. 
The court is not bound to give an independent instruc- 
tion because it has refused to give, upon request, a 
special charge.—Sparks v. State, Tex. Ct. App., June 4, 
1887; 5 8. W. Rep. 1385. 

72, CustoM — Implied Warranty— Contract. Ina 
contract to sell export beer bottles the custom of the 
trade is admissible to show whether the term export 
implies a warranty of the bottles. In such case, unless 
it is customary, there is no implied warranty that the 
bottles are fit for the uses for which they are intended. 
—Ottawa B. § F. G. Co. v. Gunther, U. 8. C. C. (Wis.), May, 
1887 ; 31 Fed. Rep. 208. 

73. DAMAGES—Breach of Contract—Sawing Logs. 
Where, in an action to 1ecover for sawing logs, the de- 
fense is bad sawing, the plaintiff can recover the con- 
tract price, less the cost of re-sawing and any decrease 
of value still existing after the re-sawing. — Grice v. 
Noble, 8. C. Mich., July 7, 1887; 38 N. W. Rep. 768. 

74. DAMAGES—Verdict—Increase by Court. Where 
the jury has evidently failed to do justice in the award 
of damages, the court will increase them.—Sullivan v. 
Vicksburg, etc. R. Co., 8.C. La., June 18, 1887; 2 South. 
Rep. 586. 

75. DEDICATION—Estoppel. A dedication to public 
uses may be accepted by public uses of the land ad- 
versely made and claimed as of right. One who was 
part owner of such property and trustee for other own- 
ers is estopped from denying the dedication by acts of 
acquiescence and ratification stated in the opinion.— 
Price v. Inhabitants, etc., 8. C. Mo., June 6, 1887; 5 8. W. 
Rep. 20. 

76. DEEDS —Mortgage—Contemporaneous, ‘Where 
A conveyed his land to B, his son,in consideration of 
support during life, and B executed a mortgage back to 
Afor the same consideration, and shortly thereafter A 
ordered B from the premises, and B left: Held, that B 
had the estate upon a condition subsequent which he 
broke by abandoning the farm, and that A was entitled 
to have his title quieted.—Richter v. Richter,’S. C. Ind., 
June 29, 1887; 12 N. E. Rep. 698. 

77. DEED — Recording—Priority. Where A mort- 
gages land purchased from B to C, which is recorded, C 
has a priority over the mortgage from A to B for the 
purchase money, wherein the wrong land is described, 
though the deed from B to A is not recorded.—Davis v. 
Sutkiewiez, 8. C. lowa, June 28, 1887; 33 N. W. Rep. 670. 

78. DEED — Seal — Construction—Covenant.——Since 
no seal is required to a deed in Michigan, the intention 
of the parties, and the purpose the instrument is in- 
tended to serve, determine whether it is a deed. Cove- 















































Vou. 25. 


THE CENTRAL LAW JOURNAL. 


209 








nantistheform of action upon an instrument oper- 
ating as a deed.—Jerome v. Ortman, 8. C. Mich., July 7, 
1887 ; 33 N. W. Rep. 759. 

79. DEMURRAGE — Delay —Vis Major. If a bill of 
lading calls for a particular dock as the place of deliv- 
ery, the carrier cannot claim damages for demurrage 
from the state of the elements prior to his arrival at 
the designated spot. After his arrival the consignee be- 
comes liable for ordinary vicissitudes and the results of 
vis major. — Manson v. New York, etc. Co., U. 8. ©. CO. 
(Conn.), June 2%, 1887; 31 Fed. Rep. 297. 

80. DESCENT AND DISTRIBUTION — Bastards. The 
descendants of an illegitimate daughter will inherit the 
property of a legitimate son, as representing the 
mother who has died, under Illinois laws.—Jenkins v. 
Drane, 8. C. Ill., June 20, 1887; 12 N. E. Rep. 684. 

81. DivorRcE — Equity Pleading — Joinder. Harsh 
and profane language used by a husband to his wife, 
upon one occasion only when both had been quarrel- 
ing, which seems not to have been an habitual practice, 
is not a good ground for divorce. A supplemental bill 
cannot be filed in a divorce suit to settle the rights of 
property and secure a conveyance of land as the sepa- 
rate property. Such joinder is contrary to rules of 
equity practice.—Peck v. Peck, 8. C. Mich., July 7, 1887; 83 
N. W. Rep. 293. 

82. DOWER—Will—Election. A widow electing to 
take under her husband’s willis barred of her dower, 
unless it plainly appears by the will that she was to 
have the provision in addition to her dower.—Corry v. 
Lamb, 8. C. Ohio, June 7, 1887; 12 N. E, Rep. 660. 

88. DIVORCE—Alimony—Conveyance,. A decree of 
divorce may grant alimony by a conveyance to the wife 
of her husband’s interest in a piece of land.—Brick v. 
Brick, 8. C. Mich., July 7, 1887; 33 N. W. Rep. 761. 

84. ELECTIONS — Municipal Corporations—Mandamus. 
Construction of Texas statutes controlling the 
mode of elections, the qualification of voters, municipal 
corporations, and .the application of the writ of man- 
damus as connected therewith.—Sansone v. Mercer, 8. C. 
Tex., June 14, 1887;5 8S. W. Rep. 62. 

85. EMINENT DoMAIN—Court—Vacation. The court 
can set aside the verdict and order a new trial in vaca- 
tion in a case of condemnation.—Centralia, etc. R. Co. v. 
Reisman, 8. C. Ill., June 20, 1887 ; 12 N. E. Rep. 685. 

86. Equiry—Cancellation of Lease. An allegation 
that a lease was procured from complainant by means 
of fraudulent representations of material facts pecu- 
liarly within the knowledge of the lessee, whereby an 
unconscionable advantage was taken of the owners of 
the property, states a valid ground for cancellation of a 
lease.—Rorer Iron Co. v. Trout,8. C. App. Va., June 16, 
1887; 2S. E. Rep. 713. 

87. Equity — Eminent Domain—Injunction.— Where 
a railroad seeks to condemn a right of way through a 
piece of land, a court of equity will not aid the lessee 
thereof by enjoining the railroad, when it appears that 
such lessee is the president of a rival road, and that he 
denies the power of the company under its charter to 
condemn the land.—Piedmont, etc. R. Co. v. Speelman, Md. 
Ct. App., June 21, 1887; 10 Atl. Rep. 77. 

88. Equiry—Pleading. In an action brought to 
show that a deed, taken by one of defendants of prop- 
erty formerly belonging to plaintiff, was intended as a 
mortgage and to recover the land on that theory: Held, 
that plaintiff could not raise the question of a construct- 
ive trust ex malejficio, arising against defendant and in 
his favor, by the conveyance to defendant.—Nesbditi v. 
Cavender, S. C. 8. Car., June 23, 1887; 28. E: Rep. 702. 

89. Equity — Pleading — Cross-bill. A defendant 
cannot use a cross-bill in equity to obtain relief in a 
matter wholly unconnected with complainant’s case, 
and if its contents are equally available asa defense it 
is demurrable. It can be used to establish a resulting 
trust.—Beck v. Beck, N. J. Ct. Ch., June 29, 1887; 10 Atl. 
Rep. 155. 

90. EQuITY PRACTICE—Auditor’s Report. The jury 
must pass upon exceptions of fact filed to an auditor’s 






































report seriatim.— Mayo v. Keaton, 8. O. Ga., Feb. 26, 1887; 2 
8. E. Rep. 687. 

91. Equity PRACTICE—Negligence—Contributory Neg- 
ligence. The findings of a master as to issues of 
fact relating to the speed (unlawful) of a train and neg- 
ligence of train men will not be interfered with, al- 
though the testimony is conflicting. A boy six years 
old cannot be guilty of contributory negligence.—Cen- 
tral, etc. Co. v. New York, etc. Co., U. 8. C. O. (Mo.), June 
22, 1887; 31 Fed. Rep. 246. 

92. EVIDENCE—Admissibility—Theory. Itis no ob- 
jection to plaintiff's testimony that it is only admissibie 
upon his theory of the case.— Wilcox v. Young, 8. C. 
Mich., July 7, 1887; 33 N. W. Rep. 765. 

98. EVIDENCE—Best Evidence—Secondary Evidence.— 
The rule is well settled that the best evidence must be 
produced, and secondary evidence will not be received 
until it is shown that the best is unattainable. An affi- 
davit that the original is “lost or destroyed” will not 
authorize the admission of a copy, unless it is also 
shown that due search and effort has been made to 
secure the original.—Anglo- American, etc. Co. v. Cannon, 
U. 8. C. C. (Ga.), June 16, 1887; 31 Fed. Rep. 313. 

94. EXECUTION—Death of Debtor. An execution 
upon a judgment rendered in the life-time of the de- 
fendant, tested before, but issued after his death, is a 
evalid execution; real estate of the deceased may be 
sold under it, and the sheriff's deed conveys a good 
‘title.— Montgomery v. Kealkofer, 8. C. Tenn., April Term, 
1887; 5S. W. Rep. 54. 

95. EXECUTION—Exemption—Trade. Masquerade 
suits made by a tailor during his leisure muments and 
when he was unable to obtain work, and kept by him 
to hire out are exempt from execution. When there is 
no dispute about the facts the court is to decide upon 
the claim for exemption.—Fisher v. McIntyre, 8. C. Mich., 
July 7, 1887; 33 N. W. Rep. 762. 

96. EXECUTION—Set-offs — Satisfaction — Motion. 
Where an officer sets-off one execution against another 
by consent of the parties and returns the larger as sat- 
isfied, the difference having been paid, a motion to set 
aside the return on the ground that the judgment had 
been previously assigned should not be sustained.— 
Lyon v. Smith, 8. O. Mich., July 7, 1887; 33 N. W. Rep. 753. 

97. EXECUTION — Stay — Presumption. Where a 
writ of fieri.facias was issued April 28, 1861,there is no 
presumption that it was in the hands of the sheriff on 
or before April 30, 1861, at which date the stay ordinance 
was passed. The writ was returned, “Not levied by 
reason of the stay law,” and the presumption is it was 
not delivered until after April 30, as under the first sec- 
tion of the law the sheriff could only return an execu- 
tion so delivered without a levy.—Hamilton v. McConkey, 
8. C. App. Va., June 23, 1887; 28. E. Rep. 724. 


98. ExECUTOR—Bond—Surety— Limitations.— An ac- 
tion by legatees against the sureties on an executor’s 
bond is barred if it is commenced twenty-two years 
after the cause of action accrued.— State ex rel. v. Grigsby, 
8. C. Mo., June 6, 1887; 5 S. W. Rep. 39. 

99. ExECuUUOoRS—Costs—Action for.———One who was 
administrator pendente lite during a contest over the 
will, though his office has ceased, may file, a bill against 
the heirs for money laid out by him while so acting, and 
to subject the real estate of the decedent to his claim.— 
Wooley v. Pemberton, N. J. Ot. Ch., June 25, 1887; 10 Atl. 
Rep. 159. 

100. EXECUTORS—Opening Accounts—Witnesses. 
An account of an administrator will not be opened for 
omission to charge himself, if suit is brought twelve 
years after the parties in interest have attained their 
majority, in the absence of a showing of fraudulent 
concealment by the administrator. Administrators of 
different estates suing each other may testify, unless 
they are heirs or legatees.—Duryea v. Granger, 8. O. 
Mich., July 7, 1887; 83 N. W. Rep. 730. 

101. ExEcuTORS—Priority of Claims — Payment. 
An administrator is not liable for paying a claim which 
has a preference, though it is claimed it was offered too 
































210 


THE CENTRAL LAW JOURNAL. 





No. 9 








late, no proof being given as to whether the adminis- 
trator resisted its allowance.—Buttschaw v. Miller, 8. C. 
Iowa, June 27, 1887; 33 N. W. Rep. 642. 

102. EXECUTORS — Selling Realty — Mortgaging. 
Proof of indebtedness of estate of the deceased may be 
made by other means than by report of commissioner 
in an application to be allowed to sell such estate. The 
court may on such application authorize the mortgag- 
ing of the realty, and in case a mortgage cannot be pro- 
cured, the court may order a sale without again notify 
ing the parties in interest.—Cahill v. Bassett, 8. C. Mich., 
June 23, 1887; 33 N. W. Rep. 722. 

108, FEDERAL PRACTICE — Trial. ‘Where a defend- 
ant files several pleas the court may order the issues of 
fact to be tried first in accordance with the practice of 
State in which the court sits.—Norton v. City of Ports- 
mouth, U. 8. C. C. (N. H.), June 7, 1887; 31 Fed. Rep. 326. 

104. FERRIES—New York City — Usurper—Injunction, 
Under the Montgomerie charter, the city of New 
York has the property in all ferry franchises from Man- 
hattan Island. By carrying freight without its owner 
aferry company licenses a common carrier as to such 
property. A usurper of such franchise cannot assail 
the validity of a lease from the city therefor; but an in- 
junction, which restrains a usurper of a ferry from 
transporting freight, is too broad.—Mayor of New York 
v. Starin, N. Y. Ct. App., June 7, 1887; 12 N. E. Rep. 631. 

105. FrauD—Fraudulent Representations. A part- 
ner may annul a partnership and set aside a trust deed 
given by him to secure his share.of the capital stock, if 
it appears that, being young and inexperienced, he had 
been admitted into the firm upon false representations 
made by his partners greatly exaggerating the value of 
the firm’s business.—Gibson v. Cunningham, 8. C. Mo., 
June 6, 1887; 5 8. W. Rep. 12. 

106. FRAUDULENT CONVEYANCE. Circumstances 
stated in detail in which a son who had mortgaged his 
own land to pay his father’s debt received a deed for 
his father’s land, and subsequently conveyed it to his 
father’s wife was not therein guilty of fraud as to his 
own creditors.—Erwin v. Holderman, 8. C. Mo., June 20, 
1887; 5S. W. Rep. 36. , 

107. FRAUDULENT CONVEYANCE —Preference—Revoca- 
tion. If a fraudulent conveyance of notes and ac- 
counts and a balance in money, paid to a creditor, is re- 
voked, it must be revoked asa whole. The first cred- 
itor to bring the revocatory action cannot exclude the 
other creditors from joining in the attach.—State Nat. 
Bk. v. Monroe C. P. Co., 8. C. La., June 20, 1887; 2 South. 
Rep. 605. 

108. GARNISHMENT—Interrogatories—Exceptions. 
Garnishment process is not a bill of discovery and the 
garnishee can except to impertinent questions and re- 
fuse to answer them till the exceptions have been ruled 
on.—State Nat. Bk. v. Boatner, 8. C. La., June 18, 1887; 2 
South. Rep. 589. 

109. GUARDIAN —Attorney—Fees. The fees of an 
attorney for services rendered in defending a tutor 
against suits for the debts of a minor’s parents area 
legitimate charge against the succession of the parents. 
—Staford v. McIntosh, 8. C. La., June 20, 1887; 2 South. 
Rep. 596. 

110. GUARDIAN AND WARD—Suit on Bond—Order of 
Court. The disobedience by a guardian of an order 
of court is a breach of his bond; but when the order is 
made by the circuit judge of another county there is no 
breach.— Gillespie v. Lee, 8. C. Iowa, June 29, 1887 ; 88 N. W. 
Rep. 676. 

lll. HABEAS CorPUS—Contempt of Court—Alimony. 
Where the petitioner for habeas corpus was impris- 
oned for contempt of court in not paying alimony, 
wherein the court had examined into his ability so to 
do, he is not entitled to a discharge, because he has 
filed a petition in insolvency and has obtained a pre- 
liminary order therein.—£z parte Wilson, 8. O. Cal., July 
7, 1887; 14 Pac. Rep. 393. 

112. HUSBAND AND WIFE—Desertion-¢Support—Appeal 
—Constitutional Law. Under the New Jersey act, 






































after the defendant is adjudged guilty of desertion of 
his family, he must be adjudged a disorderly person be- 
fore he can be ordered to pay money weekly for the 
support of his family. In such cases on appeal from 
the justice to the quarter sessions the issues are tried 
de novo. An act defective on constitutional grounds 
may be made good by a subsequent act amendatory to 
it.— State v. Ryno, 8. OC. N. J., July 12, 1887; 10 Atl. Rep. 189. 

113. HUSBAND AND WIFE—Fraudulent Conveyance. 
A conveyance by a husband to his wife is not 
fraudulent as to the husband’s creditors, if it appears 
that the property conveyed was the result of their joint 
labor and means of both, and the conveyance was made 
in pursuance of a family arrangement made before the 
rendition of the judgments and evidenced by records.— 
Poppendick v. Frobenius, 8. C. Mich., June 16, 1887 ; 33 N. W. 
Rep. 887. 

114. HUSBAND AND WIFE—Goods—Fraud on Creditors. 
Where an insolvent husband opens a store and 
carries on business in the name of his wife, who signs 
notes for the goods purchased, which are paid out of 
the proceeds of the business, but has no further con- 
nection with the business, the use of her name is merely 








‘for the purpose of defrauding his creditors.—Blum v. 


Ross, 8. C. Penn., April 25, 1887; 10 Atl. Rep. 382. 


115. HUSBAND AND WIFE — Necessaries—Judgment— 
Record—Justice of the Peace. To get judgment 
against a married woman for necessaries, it is not 
necessary that the record should show that the debt 
was incurred by the wife and was for necessaries, nor 
must it there appear nor in the pleadings that the goods 
were sold on her credit. The remedy for an execution 
issued by a justice of the peace against the separate es- 
tate of a married woman is by appeal.—Fenstermacher v. 
Xander, 8. C. Penn., April 11, 1887; 10 Atl. Rep. 128. 


116. INDEMNITY—Bond—Notice. Where one bound 
to indemnify another is notified of a suit against that 
other, and has an opportunity to appear and defend the 
action, the judgment obtained without fraud or collu- 
sion is conclusive against him.—Davis v. Smith, 8. J. C. 
Me., April 14, 1887; 10 Atl. Rep. 55. 

117. INDICTMENT — Burglary. An indictment for 
burglary under a statute in entering with intent, etc., a 
railroad car, although in other respects following the 
statute is defective if it omits to state that the car so 
entered was the property of persons other than the de- 
fendant and that he had no right to enter it.—Carter v. 
Commonwealth, Ky. Ct. App., June 16, 1887; 58. W. Rep. 
48. 

118. INFANTS — Partition—Petition—Review. A bill 
to review a decree of partition made ten years before 
will not be sustained, on the ground that the amended 
petition in that case was filed by the infant plaintiffs by 
their father and next friend, instead of being filed by 
their next friend.— Ridgely v. Barton, Md. Ct. App., April 
Term, 1887; 10 Atl. Rep. 148. 

119. INJUNCTION — Appeal. Where one has taken 
forcible possession of property and an injunction is is- 
sued requiring him to permit the plaintiff to cultivate 
the land, such order is not on “changing the possession 
of property,” within the meaning of the West Virginia 
act of 1872-3, ch. 17, § 1.—Robrecht v. Wharton, 8. C. App. W. 
Va., June 25, 1887; 28. E. Rep. 793. 

120. INJUNCTION AND RECEIVER — Pending Suit. 
Upon bill for an injunction, after answer denying nearly 
all the allegations of the bill, affidavits on both sides 
were submitted on application for a preliminary in- 
junction and receiver and it was granted: Held, that 
the order would not be reversed, though plaintiff's case 
was rather weak, as the proceedings by bill would 
probably prevent a multiplicity of suits and a bond had 
been required of plaintiff.—Brinson v. Hadden, 8. OC. Ga., 
Feb. 26, 1887;2 8. E. Rep. 694. 

121, INSURANCE — Conditions — Waiver. In Iowa, 
any condition in a contract of insurance may be waived 
by parol by the insurance company.—King v. Council 
Bluffs I. Co., 8. C. lowa, June 30, 1887; 833 N. W. Rep. 690. 

122. INSURANCE — Fire—Continuance—Action—Parties- 
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Where two policies are issued, the one providing 
for its continuance so long as the same annual premium 
is paid, the other providing that it shall expire in a 
year. The insured, a firm, took in a new member with- 
out a change of name, and paid the annual premium on 
both policies for several years, till a loss occurred. 
Held, that the first policy was continued as a specialty, 
and the new firm could not sue on it, nor could the old 
firm sue in assumpsit. The new firm could sue on the 
latter policy in assumpsit.—Firemen’s Ins. Co. v. Floss, 
Md. Ct. App., June 22, 1887; 10 Atl. Rep. 139. 

123. INSURANCE—Fire—Written Application—Agent.— 
Where an agent fills in the answers in an application 
for a policy of fire insurance, and with the knowledge 
of the company has the habit of so doing, and inserts an 
answer different from the one given, such statement 
without the knowledge of the insured will not consti- 
tute a breach of warranty.—Bennett v. Agricultural Ins. 
Co., N. Y. Ct. App., June 21, 1887; 12 N. E. Rep. 609. 

124. INSURANCE—Insolvency—Receiver, When an 
insurance company in one State owns property and 
owes debts upon policies in another,and becomes insolv- 
ent, a receiver, appointed in the State of its domicile, 
is entitled to control the property in such other State 
as against a receiver appointed in such other State, on 
the ground that, as the law of the State of the domicile 
provided for receivers in proper cases, policy holders 
will be regarded as having contracted with reference 
to that law.—Parsons v. Charter Oak, etc. Co., U. 8. ©. C. 
(Iowa), June 18, 1887; 31 Fed. Rep. 305. 

125. INSURANCE—Life—Winding Up—Attachment. 
Where proceedings, as authorized by the State, have 
been begun to wind up a domestic life insurance com- 
pany and distribute its assets, policy holders cannot 
attach its assets in another State, when no lien thereon 
is given to them by the laws of such State.—Fry v. 
Charter Oak, etc. Co.,U.8.C. C. (Mo.), June 11, 1887; 31 
Fed. Rep. 197. 

126. INSURANCE—Mutual Benefit — Beneficiary — Sub- 
stitution. The holder of a mutual benefit certificate 
may substitute a new beneficiary, as allowed by the 
constitution of the association, even though the new 
beneficiary has no insurable interest in his life, when 
there is no evidence that the parties intended such 
transfer as a wagering contract.—Lamont v. Grand Lodge 
I. L. H.,U. 8. C. C. (Iowa), June 20, 1887; 31 Fed. Rep. 
177. 

127. INSURANCE—Fire—Mutual Company — By-laws — 
Estoppel. A holder of a fire policy in a mutual 
insurance company for twenty-one years is estopped 
from enjoining the company from setting up the de- 
fense, that the premises were unoccupied when such 
vacancy vitiated the policy by the by-laws of the com- 
pany.—WMillar v. Hillsborough F. Assn., N. J. Ct. Ch., June 
21, 1887; 10 Atl, Rep. 106. ‘ 

128. INSURANCE — Other Insurance — Forfeiture. 
Two policies of insurance, each provided that it should 
be void upon other then existing or subsequent insur- 
ance being had, whether such insurance was valid or 
invalid: Held, that the later policy was void.—Keyser v. 
Hartford Ins. Co., 8. C. Mich., July 7, 1887; 33 NN. W. Rep. 
756. 

129, INSURANCE — Policy — Assignment — Conveyance. 
If a policy of insurance is assigned by the insured 
with the consent of the insurer, and afterwards, in 
violation of the policy, the insured conveys the prop- 
erty insured to a third party, the policy thereby be- 
comes void in the hands of the assignee.—Swenson v.. 
Sun, etc. Co. 8. C. Tex., June 10, 1887; 5S. W. Rep. 60. 

130. INSURANCE—Real Property—Total Loss—Personal 
Property—Fraud. Under Wisconsin law, where a 
building is so far destroyed by fire as to become a 
broken mass without criminal fault on the part of the 
insured, the policy is not vitiated by any overvaluation, 
which is the conclusive value of the property. Fraudu- 
lent representations of the value of the personal prop- 
erty, covered by the same pulicy, in the proofs of loss 
will forfeit the whole policy, when the policy provides 
that any attempt to defraud shall forfeit all claims 


























under the policy.—Oshkosh, etc. Co. v. Mercantile, etc. Co., 
U. 8. C. C. (Wis.), April 11, 1887; 31 Fed. Rep. 200. 

131, INTOXICATING LIQUORS. In Texas, the offense 
of selling intoxicating liquors denounced by the stat- 
ute, consists not only in selling such liquors, but in 
keeping the place where such liquors are sold to be 
drunk on the premises, without obtaining a license and 
paying the tax required by the law.— Williams v. State, 
Tex. Ot. App., June 8, 1887; 5S. W. Rep. 136. 

182. INTOXICATING LIQUORS — License — Refusal — 
Appeal. The fact that the applicant for a license to 
sell intoxicating liquors frequents places of gambling, 
justifies a verdict against allowing him a license. He 
cannot raise for the first time on appeal the objection, 
that the remonstrants are not voters.—Groscap v. Rainier, 
8. C. Ind., June 28, 1887; 12 N. E. Rep. 694. 

133. INTOXICATING Liquors—Physician—Minor. A 
practicing physician who keeps intoxicating liquors 
for sale, is a “dealer,” and as such liable to the penalty 
prescribed by the code of that State for selling or giving 
such liquors to an unmarried minor.—State v. Bryer, 8. 
C. N. Car., May 16, 1887; 28. E. Rep. 755. 

134. JuDGE—Temporary—Appointment. A judge 
who has recused himself and appointed an ad hoc judge, 
is the proper party to fill the vacancy caused by the 
death or resignation of the latter.—State v. Millsaps, 8. 
C. La., June 20, 1887; 2 South. Rep. 595. 

135. JUDICIAL SALE. In any judicial sale it is es- 
sential that the property to be sold should be described 
with sufficient accuracy and particularity to enable any 
one disposed to buy to know exactly from the notice of 
sale what property will be offered for sale. Defects in 
this matter cannot be cured by extrinsic evidence.— 
Merrick v. Morrill, 8. C. Minn., July 21, 1887; 33 N. W. Rep. 
649. 

1386. JUDGMENT — Default — Amendment. After a 
judgment by default has been taken, and in vacation 
an application is made by defendant to the judge to set 
it aside and order a new trial, the court will, upon mo- 
tion of the plaintiff, permit an amendment to the 
sheriff’s return so as to show sufficient service of the 
summons.—Stotz v. Collins, 8. C. App. Va., June 16, 1887; 
28. E. Rep. 737. 

137. JUDGMENT—Equitable Relief. Where a judg- 
ment has been rendered against a party on a bond, he 
cannot obtain-relief in equity against such judgment on 
the ground that it was only a“sham” by which to in- 
duce others to purchase patent-rights, and was never 
to be enforced against him.—Barnett v. Barnett, 8.C. App. 
Va., June 16, 1887; 2 8. E. Rep. 733. 

138. JUDGMENT—Husband and Wife — Collateral At- 
tack. A judgment duly rendered in favor of the 
wife against the husband of separation of property, 
cannot be inquired into or attacked collaterally by a 
creditor of the husband whose claims had not arisen at 
the time of the judgment.—Lewis v. Peterkin, 8. C. La., 
June 16, 1887; 2 South. Rep. 577. 

139. JUDGMENT—Notice of Claim—Collateral Attack.— 
A personal judgment by default, though the notice did 
not inform the defendant that a money judgment was 
demanded, is valid until reversed or set aside.—Slair v. 
Wolf, 8. C. Iowa, June 28, 1887; 38 N. W. Rep. 669. 

140, JUDGMENT—Res Adjudicata. Where, in a suit 
the promise of the defendant to refund certain legal ex- 
penses was a part of the cause of action, and the suit 
was decided forthe defendant, and the appeal taken 
therefrom by the plaintiff was dismissed by stipulation, 
such matter is res adjudicata.—Cummerford v. Paulus, 8. 
C. Mich., July 7, 1887; 38 N. W. Rep. 741. 

141. JUDGMENT—Res Adjudicata. The fact that a 
bill in equity, brought on a promissory note as a lien 
upon land was dismissed for want of equity at the hear- 
ing, does not preclude the holder from claiming title to 
the note as a gift from her father, the payee thereof as 
against the administrator of her father.— Walker v. Wise, 
8. C. Ga., Feb. 26, 1887; 28. E. Rep. 749. 

142, JURISDICTION — Federal Courts. The equity 
jurisdiction of courts of the United States is independ- 


















































212 


THE CENTRAL LAW JOURNAL. 





No. 9. 








ent of all control and restraint by State authority, and 
extends equally in every State of the Union. A law of 
a State forbidding suits upon claims against a city until 
passed upon by its auditor does not apply to Federal 
courts.—Gamewell, etc. Co. v. Mayor of New York, U. 8. C. 
C. (N. Y.), April 19, 1887; 31 Fed. Rep. 312. 

143. LANDLORD AND TENANT—Insolvency—Rent. 
Rent accruing after the tenant has made an assignment 
for creditors under the insolvency law of the State, is 
not provable as a claim or debt against his estate.— 
Wilder v. Estate of Bristol, 8. C. Minn,, July 21, 1887; 33 N. 
W. Rep. 852. 

144. LARCENY—Evidence. Tosupport a conviction 
for larceny the evidence must show beyond perad- 
venture a fraudulent intent on the part of the accused 
in the ‘taking of the chattels which itis alleged were 
stolen by him.— White v. State, Tex. Ct. App., June 18, 
1887; 5S. W. Rep. 164. 

145. LisEL—Survival of Action. The right of ac- 
tion for a libel dies, in Florida, with the plaintiff.—Jones 
v. Townsend, 8. C. Fla., June 15, 1887; 2 South. Rep. 612. 

146. LIMITATIONS — Actions — Adverse Possession — 
Knowledge. Adverse possession up to a boundary 
for fifteen years bars a recovery, though the owner is 
ignorant thereof, when, under the circumstances, he 
should have known it.—Bird v. Stark, 8. C. Mich., July 7, 
1887 ; 833 N. W. Rep. 754. 

147. LIMITATIONS— Actions — Estoppel. Where a 
party sets up an equitable estoppel which occurred 
more than ten years previous, he is not barred of that 
defense by the statute of limitations, because such mat- 
ter of estoppel is not a “cause of action,” within the 
terms of that statute.—Sebree v, Patterson, 8.C. Mo., June 

















~ 20, 1887; 5S. W. Rep. 31. 


148. Lost INSTRUMENT—Evidence.—When a sheriff’s 
deed, duly acknowledged but not recorded, has been 
lost while in the possession of a court, the testimony of 
the‘ grantee as to the contents of the deed and the 
record of its acknowledgment is sufficient evidence to 
authorize an order to make an amended deed, and such 
deed is admissible in evidence.—Dollarhide v. Parks, 8. C. 
Mo., June 6, 1887; 5S. W. Rep. 3. 

149. MARRIAGE—Action for Support. An agree- 
ment made and signed by a man and a woman that they 
will now and henceforth live together as man and wife, 
but reserving to each his or her several rights to buy, 
sell, etc., is not a marriage, and the woman is not en- 
titled to bring the action authorized by the Michigan 
law to be brought by the wife against her husband in 
case of desertion.—Clancy v. Clancy, 8. C. Mich., June 9, 
1887; 33 N. W. Rep. 889. 

150. MARRIAGE—Nullity—Good Faith. Where one 
of the parties to a void marriage contracts it in good 
faith, under circumstances indicating a reasonable be- 
lief that both parties could marry, the civil effects will 
benefit only such party and the children born of the 
marriage.—Succession of Taylor, 8. C. La., June 18, 1887; 2 
South. Rep. 581. 

151. MARRIED WOMAN’S ESTATE—Marriage Settlement 
—Mortgage. By a marriage settlement, made in 1857, 
the wife’s property was settled on her for life, with 
power in her to dispose of the property only by consent 
of the trustee, remainder after her death, if she died 
during the husband’s life, to him and the children: 
Held, that the wife becamt sui juris as to such property 
on the passage of the “‘woman’s law’ of 1866,and a 
mortgage made afterwards by the husband and wife, 
the trustee being dead, was valid.—Harrold v. Westbrook, 
8. C. Ga., Feb. 8, 1887; 28. E. Rep. 625. 

152. MARRIED WOMAN—Mortgage—Statute. Under 
the law of Indiana, a mortgage executed by a married 
woman to secure the debt of her husband or others is 
invalid, and so is the mortgage by husband and wife of 
property owned by both by entireties. The defense of 
coverture is personal to the wife, and the grantee of 
husband and wife cannot avail himself of it.—Crooks v. 
Kennett, 8. C. Ind., June 28, 1887; 12 N. E. Rep. 115. 

153. MASTER AND SERVANT — Employment — Injury — 




















Negligence—Reversal. When a servant, though un- 
willingly, undertakes duties out of the line of his em- 
ployment, and more dangerous, but with full knowledge 
of their danger, and is injured by reason of his igno- 
rance and inexperience, the master is not liable. Where 
the evidence is such that the jury could not properly 
find a verdict that the servant exercised due care, a ver- 
dict in his favor will be reversed.— Wormell v. Maine, etc. 
R. Co., 8. J. OC. Me., June 4, 1887; 10 Atl. Rep. 49. 

154. MINOR—Selling Liquor to. Under the law of 
Alabama, one cannot be convicted of selling or giving 
liquor to a minor who purchased for such minor, with 
money furnished him by the minor,a pint of liquor.— 
Bryant v. State, 8. C. Ala., July 19, 1887; 2 South. Rep. 670. 

155. MORTGAGE—Description — Validity. Where a 
tract of land is properly described in a mortgage and in 
the judgment of foreclosure, and imperfectly described 
in the levy of the execution as lot number 480jin the 
fifth district of Ware county, is nevertheless sufficiently 
described to pass by a deed executed in pursuance of 
the judgment of foreclosure.—Roberts v. Henson, 8. C. 
Ga., March 5, 1887; 28. E. Rep. 752. 

156. MORTGAGE—Purchase of Equity—Trust. To 
sustain a purchase of the equity of redemption by the 
mortgagee the transaction must appear to be perfectly 
fair.— Walker v. Farmers’ Bank, Del. Ct. Ch., May 31, 1887; 
10 Atl. Rep. 94. 

157. MUNICIPAL CORPORATIONS — Acts of Officers — 
Estoppel—Railroads. The fact that a committee of 
the city council agreed that a railroad might obstruct a 
street, and that the railroad gave the city attorney, who 
was not authorized to act, a deed for land in exchange, 
does not estop the city from prosecuting the railroad 
for obstructing the street.—St. Louis, etc. R. Co. v. City of 
Belleville, 8. C. Ill., June 20, 1887; 12 N. E. Rep. 680. 

158. MUNICIPAL CORPORATIONS — Bonds — Notice to 
Purchasers. The law conferring the power on a 
municipal corporation to issue bonds forms a part of 
the bond itself, and a tender of payment prior to the 
maturity thereof stops the interest when the law allows 
the bond to be paid in advance.—National Bank v. City of 
St. Joseph, U. 8. C. OC. (N. Y.), June 20, 1887; 31 Fed. Rep. 
216. 

159. MUNICIPAL CORPORATIONS — Charter — Village — 
Supplying Water. A contract made with a village 
for supplying it with water is not affected by the incor- 
poration of the village, and the water company is en- 
titled to the use of the streets and alleys for laying its 
pipes under the surveillance of the municipality. A 
charter of a corporation cannot be amended or repealed 
by any statute which does not directly refer to it.—City 
of Grand Rapids v. Grand Rapids H. Co., 8. C. Mich., July 
7, 1887; 383 N. W. Rep. 749. 

160. MUNICIPAL CORPORATIONS—Repair of Streets—Lia- 
bility. A municipal corporation, which has by char- 
ter the right to keep its street in repair, is liable in dam- 
ages to one injured by a defective street, when he was 
exercising ordinary care, and the city knew or should 
have known of the defect.—Gordon v. City of Richmond, 
8. C. App. Va., June 16, 1887; 28. E. Rep. 727. 

161. NAVIGATION —Obstruction. A pipe laid across 
a navigable river for the purpose of transmitting nat- 
ural gas, such pipe resting upon the “bed of the river,” 
is an obstacle to boats and an obstruction to the naviga- 
tion of the river.—Omslaer v. Philadelphia Co., U. 8. D. C. 
(Penn.), May 21, 1887; 31 Fed. Rep. 354. 

162. NEGLIGENCE.———One whose property is injured 
by the building operations of the owner of adjacent 
property may have recourse for damages upon such 
owner, although the work has been let to independent 
contractors, if the damage was the result of improper 
plans and specifications and not of the bad workman- 
ship of the contractors.—L ter v. Ci ticut, etc. Co., 
8. 0. Mo., June 20, 1887; 5 S. W. Rep. 23. 

163. NEGLIGENCE — Dangerous Premises. The 
owner of a boat laid up in winter quarters with her 
hatches open without protection is not liable to those 
falling into them.—Caniff v. Blanchard, etc. Co.,8.C. Mich., 
July 7, 1887; 33 N. W. Rep. 744. 
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164. NEW TRIAL — Verdict—Set-off. Where suit is 
brought for services and a set-off is pleaded and ad- 
mitted by plaintiff, and the evidence is conflicting and 
the jury find a verdict for the full amount claimed by 
the plaintiff, the court properly ordered a new trial un- 
less the plaintiff would remit the amount of the set-off. 
Interest not being allowed by the jury to the plaintiff 
will not be allowed to the defendant on his set-off.— 
Whaley v. Broadwater, 8. C. Ga., Feb. 26, 1887; 28, E. Rep. 
749. 

165. PARTITION—Advancement—Bar. Land may be 
partitioned, though one heir has received an advance- 
ment, which is to be considered in the distribution of 
the proceeds.—Harris Appeal, 8. C. Pa., May 16, 1887; 10 
Atl. Rep. 135. 

166. PARTNERSHIP—Action Against—Attachment. 
An action by attachment and one by summons and 
complaint may be brought at the same time against a 
firm and may be so sued by its firm name without the 
mention of the individual names of the partners. An 
attachment against the members of a firm individually 
may be changed to one against the firm by amending 
the record and inserting the firm name. Although no 
member of a firm may have been served with notice of 
the levy of an attachment,the general appearance of 
them to the action binds the firm.—McCaskey v. Pollock, 
8. C. Ala., July 24, 1887; 2 South Rep. 674. 

167. PARTNERSHIP — Settlement — Evidence—Remarks 
of Counsel. Where it appeared in the trial of an 
action of one partner against another that a settlement 
of their affairs was made upon a memorandum drawn 
from the books of the firm, such memorandum is ad- 
missible in evidence. Improper remarks by caunsel in 
answer to like remarks from the opposite counsel will 
not authorize a reversal of the judgment and anew 
trial.—Miner v. Morman, 8. C. Mich., June 23, 1887; 33 N. 
W. Rep. 866. 

168. PATENTS — Assignment — Record. One who, 
having notice of a prior unrecorded assignment, pro- 
cures from an inventor an assignment of his interest in 
the invention, and has the assignment recorded and 
causes the patent to issue in his own name, holds in 
trust for the first assignee.—Pontiac, etc. Co. v. Mering, 
etc. Co., U. 8. C. C. (Me.), June 2, 1887; 31 Fed. Rep. 286. 


169. PATENTS—Coffee and Nut Roaster. Vernon’s 
re-issued patent No. 9,260, for an improvement in coffee 
and nut roasters, it is held must be limited to the 
specific combination originally set forth and described 
in the claim and application.— Vernon v. Herbelling, U. 8. 
C. C. (Iowa), June 11, 1887; 31 Fed. Rep. 347. 


170, PATENT—Infringement. The process of patent 
No. 29,236, for cutting files, under which plaintiff claims 
and that of defendant defined and described: Held, 
that the doctrine of equivalents did not apply and that 
defendant’s patent did not infringe that of plaintiff.— 
New American, etc Co. v. Nicholson, etc. Co., U.S.C. C. (R. 
I.), June 2, 1887; 31 Fed. Rep. 289. 

171. PATENT — Infringement — Sewing Machine. 
Patent No. 24,022, granted to Joshua Gray for an im- 
provement in sewing machines, is not infringed by the 
invention of the testator of the defendant for a similar 
improvement.—Gray v. Bangs, U. 8.0.0. (Mass.), June 
10, 1887; 31 Fed. Rep. 342. 

172. PATENTS—License. The invalidity of a patent 
is no defense against an action to recover license fees 
during the time the invention was used under the 
license, unless the patent has been declared invalid by 
the proper legal authority.—Hpatt v. Dale, etc. Co., N. Y. 
Ct. App., June 7, 1887; 12 N. E. Rep. 705. 

173. PATENT —Penalty—Foreign Corporation. The 
penalty prescribed for stamping articles as patented 
without license can only be recovered in the district in 
which the stamping is done. And if a foreign corpora- 
tion is the delinquent,service of process may be had 
upon its ‘managing agent’ in that district.—Hat-sweat, 
etc. Co. v. Davis, etc. Co., U. 8. D. C. (N. Y.), Jume 2, 1887; 
81 Fed. Rep. 294. 

174. PATENTS — Promissory Note—Statute. 
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a party bought a patent-right and gave his note for it, in 
which were the words “given for a patent-right,” and 
on the same day gave in lieu thereof other notes in 
which those words were omitted. In an action by a 
purchase of one of the notes, held that the second notes 
were given for a patent-right,within the meaning of the 
statute on that subject; and that an instruction was in 
accord with that statute, which told the jury that to 
render the plaintiff liable to defenses growing out of the 
fact that the note had been given for a patent-right he 
must have knowledge, or such information as amounts 
to knowledge, that the notes were executed for a patent- 
right.—DeLong v. Barker, 8. C. Ohio, June 21, 1887; 12 N. 
W. Rep. 735. 

175. PATENTS—Vehicle Hubs. Patent (re-issue No. 
8,868) for an improvement in vehicle hubs is valid.— 
Wilcox v. Bookwalter, U. 8.0. C. (Ohio), April, 1887; 31 Fed. 
Rep. 224. 

176. PENALTY—Action for Pleading. In actions for 
penalties for stamping articles as patented without the 
consent of the patentee, the pleader need not allege 
that the stamping was done on aspecified day; it is 
sufficient if the complaint alleges that it was done “on 
or about” a stated day.—Fish v. Manning, U.8. D.C. (N. 
Y.), May 19, 1887; 31 Fed. Rep. 340. 

177. PERJURY — Pensions. The offense of perjury 
as defined and denounced in the Rev. Stat. U. 8. § 5392, 
m be committed by false swearing in an affidavit 
mle before a justice of the peace for the purpose of 
procuring a pension from the United States.— United 
Stutes v. Boggs, U. 8. D. C. (Ill.), June Term, 1887; 31 Fed. 
Rep. 337. ‘ 

178. PLEADING — Amendment, Under Indiana 
statute regulating practice and pleading in the courts 
of that State, it is not error for the court to permit the 














‘defendant, after the evidence in chief has been given in, 


to amend his answer by substituting in a description 
the word “south” for the word “‘north.’’— Reed v. Cheney, 
8. C. Ind., June 30, 1887; 12 N. E. Rep. 717. 

179. PLEADING—Amendment by Statute. In Mis- 
souri, a plaintiff can file a second petition if the first is 
stricken out or held bad on demurrer, and a third, ifa 
like fate befalls the second, but cannot file a fourth. 
Held, that if the second petition is held bad, he may 
proceed to give evidence upon the third which has not 
been adjudged bad ander the statute.—Spurlock v. Mis- 
souri, etc. Co., 8. C. Mo., June 5, 1887; 5 8. W. Rep. 15. 


180. PLEADING—Amendment — Ejectment. Where 
two plaintiffs sue in ejectment as joint owners of the 
fee, and orf the trial it appears that one owns the fee 
and the other has only a dower interest, they should be 
allowed to amend the petition.—McCammon v. Detroit, 
etc. R. Co., 8. C. Mich., June 23, 1887; 33 N. W. Rep. 728. 


181. PRACTICE—Amendment. In an action under 
Code Georgia, § 719, to recover money paid in excess of 
the freight rate allowed by the railroad commissioners, 
an amendment adding a count under the common law 
to save the case from the one year limitation provided 
by the statute should not be allowed, as it would add a 
new cause of action.—Parmelee v. Savannah, etc. R. Co., 
8. C. Ga., Feb. 26. 1887; 9 8. E. Rep. 686. 

182. PRACTICE—Directing Verdict—Libel.——A court 
will be justified in directing a verdict for a party, when, 
from the evidence, it is clear that the court would be 
compelled to set aside a verdict rendered in behalf of 
the other party, and grant a new trial. If the truth of 
an alleged libel be relied on as a defense, the evidence 
of its truth must be as broad as the defamation.— 
Thompson v. Pioneer, etc. Co., 8. C. Minn., July 21, 1887; 33 
N. W. Rep. 856. 

183. PRACTICE—Question of Fact. Where the only 
question is one of fact, and the evidence is conflicting 
and the jury have determined the issue, the supreme 
court will not interfere when the presiding judge has 
refused a new trial.—Zubanks v. Brunson, 8.C. Ga., Jan. 
18, 1887; 28. E. Rep. 685. 

18. PRACTICE—Rehearing. In an application for 

ehearing, it is not proper for counsel to accompany 
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the petition with an argument or the citation of 
authorities, or refer to other points than those made 
upon the hearing.—First Nat. Bank v. Ashmead, §. C. Fla., 
June 14, 1887; 2 South. Rep. 664. 

185. PRACTICE — Supersedeas. A supersedeas may 
be granted upon an appeal from an order of the circuit 
court setting aside a final decree of that court. In the 
determination ofthe question, whether a supersedeas 
should be granted, the merits of the appeal need not be 
considered. A justice of the supreme court may grant 
a supersedeas which the circuit judge has refused.— 
Sazon v. Gamble, 8. C. Fla., July 9, 1887; 2 South. Rep. 664. 

186. PROMISSORY NOTE — Agent — Demurrer. A 
complaint which states that defendant, by his named 
agent, promised to pay him #460 in a note signed by 
such agent in his own name as agent, is good on 
demurrer, although the note does not show who the 
principal is, the demurrer admitting the agency.— 
Tarver v. Garlington, 8. C. 8. Car., July 4, 1887; 2 South. 
Rep. 846. 

187. PROMISSORY NOTE — Payment. Where an 
executor deposited in a bank for collection a promissory 
note, K, a volunteer, took up the note by giving his 
check for the amount of it: Held, that his so doing was 
a payment, not a purchase of the note, and he could 
not enforce a deed of trust by which it was secured.— 
Kennedy v. Chappin, Md. Ct. App., June 22, 1887; 10 Atl. 
Rep. 243. 

188. QUIETING TITLE — Possession — Homestead._®— 
One who is out of possession of land, in which he claims 
a homestead, cannot maintain an action to quiet title 
against parties in possession, especially if there has 
been an adverse decision on his claim of homestead.— 
Thompson v. Newberry,8. C. Mo., June 20, 1887; 58. W. 
Rep. 34. 

189. QUO WARRANTO-—Attorney-General— President of 
City Council. The attorney-general may file a quo 
warranto on his motion for the usurpation of a public 
office, which the presidency of a city council is such. 
Such officer is elected by a plurality of the votes cast, 
the members of the council being present and voting.— 
State v. Anderson, 8. C. Ohio, July 7, 1887; 12 N. E. Rep. 
656. 

190. QUO WARRANTO—Title to Office. Where the 
governor, under the law, examined the returns, de- 
termined that a certain person received the highest 
number of votes and issued a commission to such per- 
son, the title of such person to the office cannot be sub- 
sequently attacked by one alleging that the returns 
showed that he was elected, though, as to matters not 
passed on by the governor, the right of the person to 
the office may be inquired into by proper proceedings. 
—Corbett v. Cornelius, 8. C. Ga., Feb. 26, 1887; 2 8. E. Rep. 
692. 
191. QUO WARRANTO—Uses of. A quo warranto is 
the proper remedy for ousting a usurper of an office 
and for seating the person legally entitled thereto.— 
Grieble v. State, 8.C. Ind., June 30, 1887; 12 N. E. Rep. 700. 

192. RAILROADS—Discrimination in Freight. When 
a railroad in Illinois carries a given amount of freight a 
certain distance at a certain rate, and at the same time 
carries the same amount of the same kind of freight for 
a greater distance at a less rate, it violates the Illinois 
law against discrimination.—Jllinois, etc. R. Co. v. People, 
8. C. lll,, June 17, 1887; 12 N. E. Rep. 670. 

198, RAILROADS—Justice—Jurjsdiction — Double Dam- 
age Act. Under the Missouri “double damage” act, 
a justice has jurisdiction, although the damages claimed 
exceed $150. If, after a motion to dismiss the appeal 
has failed, the appellant does not prosecute it, the ap- 
pellee is entitled to judgment at the first term.—Holii- 
man v. St. Lows, etc. Co., 8. C. Mo., June 6, 1887; 5 8S. W. 
Rep. 1. 

194. RAPE—Evidence. In a prosecution for rape a 
new trial will not be granted on the ground of newly- 
discovered evidence, if it appears that such evidence 
only tends to impeach the character of the prosecuting 
witness.—Grate v. State, Tex. Ct. App., June 11, 1887; 58. 
W. Rep. 245. 



































195, RECEIVERS—Lease—Trustee.—— A court that has 


for cause removed trustees appointed by a will, and 


placed the property in the hands of a receiver to hold 
pending the appointment of other trustees, it may re- 
move such receiver and appoint other trustees but it 
cannot vacate a lease made in good faith by the re- 
ceiver while in charge of the property.—Bayly v. Gaines, 
Va. Ct. App., June 16, 1887; 28. E. Rep. 739. 

1%. RECORD—Amendment—Notice. When a judg- 
ment has been rendered in an action of trespass vi et ar- 
mis, a nolle prosequi may be entered in the trial court as 
to one or more of the defendants after a writ of error 
has been sued out, and the record amended accordingly. 
—Stephens v. Bradley, 8. C. Fla., June %, 1887; 2 South. 
Rep. 667. 

197. REFERENCE — Review — New Trial. A court 
which can order a reference can review the referee’s re- 
port although the reference was made by consent. Un- 
less in the trial court a motion is made for a new trial 
the court will not on appeal consider questions pre- 
sented by bill of exceptions, or by exceptions to a ref- 
eree’s report.—State, ex rel.v. Hurlstone, 8.C. Mo., June 
20, 1887;5 8S. W. Rep. 38. 

198. RELIGIOUS SOCIETY—Sale of Property—Trust. 
An order of the court at the petition of a majority of the 
members of a religious corporation for the sale of their 
real estate, and that the proceeds be invested in ant 
other place of worship,is not in violation of the trus- 
imposed on the property to use it for religious pur- 
poses, and a good title can be conveyed.—ZJn re First 
Presbyterian Church, N. Y. Ct. App., June 21, 1887; 12 N. E. 
Rep. 626. ° 

199. REMOVAL OF CAUSES—Sham Defendants. If 
it appears that an application to remand is based upon 
the citizenship of a party to the suit who is a sham de- 
fendant, the motion to remand will be denied.—Collins v. 
Wellington, U. 8. C. C. (Conn.), May 20, 1887; 31 Fed. Rep, 
244 

















200. REPLEVIN — Bond— Breach of—Damages. If 
the plaintiff ina replevin suit fails to file his bond in 
court in due season, such failure is a breach of the 
bond, and the defendant in replevin may sue upon it. 
In such suit the real state of the title may be given in 
evidence in mitigation of damages by the defendant in 
that action, plaintiff in the replevin suit.—.Jones v. Smith, 
8. J. C. Me., June 10, 1887; 10 Atl. Rep. 256. 

201. SCHOOL-DISTRICTS — Building School-houses — 
Meeting. To make a resolution of a school-district, 
to build a school-house and to provide money therefor, 
valid, a majority of the taxable residents of the district 
must be present at the meeting.—State v. School- district 
No. 37,8. C.N. J., June Term, 1887; 10 Atl. Rep. 191. 

202. SCHOOL LANDS — Statute. Under a statute of 
West Virginia, lands forfeited to the State for delin- 
quent taxes may be sold by order of court for the bene- 
fit of the school fund. In such proceedings the former 
owners of the land are not proper parties, and if im- 
providently made defendants have no right to appeal.— 
McClure v. Manperture, 8. C. App. W. Va., April 2, 1887; 2 8. 
Rep. 761. 

2038. SCHOOLS—Location of Schools-house — Decision. 
The decision of the appellate tribunal of county 
commissioners as to the location of a school-house is 
conclusive for five years.—Stickney v. Town of Oxford, 8. 
C. N. H., March 11, 1887; 10 Atl. Rep. 117. 


204. SCHOOLS — School- house —Building—Cost—Vote— 
Ratification. Where the vote of a school-district to 
raise money to build a school-house in void for want of 
corporate rw: e cost of building the house is not a 
legal claim against the district and cannot be made so 
by ratification or acceptance.—Brown v. School-district 
No. 6,8. C. N. H., March 11, 1887; 10 Atl. Rep. 119. 

205. SET-orrF — Counterclaim. Where a subcon- 
tractor had done work badly and the owner had it done 
over and charged the cost in a settlement between him 
and the contractor to the latter. Held, that in an action 

















by the subcontractor against the contractor for bal- 
ances due, the latter could not set-off the amount so 
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charged to him by the owner.—Agnes v. Edwards, 8. C 
Tex., June 14, 1887;5S. W. Rep. 67. 

206. SET-OFF — Verification. When an account 
pleaded as a set-off has attached to it an affidavit that 
“the annexed account is just, due and unpaid,” it is 
sufticiently verified, under the law of Michigan. Con- 
struction of Michigan statutes, relating to the service 
of notice of account.—Lamb v. McGowan, 8. C. Mich., 
July 7, 1887; 33 N. W. Rep. 881. 

207. SETTLEMENT—Compromise — Consideration. 
An agreement made by a creditor to accept, in satisfac- 
tion of an undisputed claim, the bare principal, not in- 
cluding interest, is without consideration and void. To 
establish a compromise as founded upon sufficient 
consideration, it must be shown that the amount 
actually due was doubtful and a specific sum was 
agreed upon to prevent litigation.—Emmittsburgh, etc. 
Co. v. Donahue, Md. Ct. App., June 22, 1887; 10 Atl. Rep. 

208. SHIP-OWNERS—Agent — Advances. An agent, 
at the request of the owner of a vessel, advanced the 
money necessary for the vessel to make a voyage. 
Upon the voyage she was lost, and the agent having 
insured her to cover his advances, collected the insur- 
ance money: Held, that neither he nor the insurance 
company could maintain an action, for the money 
advanced, against the owner of the vessel.—Pheaniz, etc. 
Co. v. Chadbourn, U. 8. C. C. (Mass.), 1887; 31 Fed. Rep. 
300. , 

209. SHIPPING—Pilotage.——Construction of California 
statutes regulating the charges of pilots for their serv- 
ices to vessels entering or departing from the ports of 
that State.—Neal v. The Alameda, U. 8. ©. C. (Cal.), June 
28, 1887; 31 Fed. Rep. 366. 

210. SUBROGATION—Transfer. Where a defendant 
will be entitled to be subrogated to the rights of the 
plaintiff upon payment of the debt, he may show that 
fact in his answer and the court will order the plaintiff 
to execute a transfer to him of the security upon which 
the suit is founded, such transfer to be filed in the court. 
—Knoblanch v. Foglesong, 8. C. Minn., July 28, 1887; 33 N. 
W. Rep. 865. 

211. SuRVEys—Corners. Effect must be given to 
all corners of a survey if possible, but a second or third 
corner must give way to a beginning corner, if the 
latter is founded upon an older survey and is identical 
with one of its corners.—Hord v. Olevari, 8. C. Tex., June 
7, 1887; 5S. W. Rep. 57. 

212. TAXATION—Bridges—City Limits—State Lines.—— 
As the State line of Illinois is the center of the channel 
ofthe Mississippi river, all that portion of a bridge 
and its approaches, over the river which lie within the 
limits of the State, whether over the water or the land, 
is taxable as other real estate.—St. Louis Bridge Co. v. 
City of East St. Louis, 8. C. Ill., June 20, 1887; 12 N. E. 
Rep. 723. 

213. TAX-ROLL — Verification — Curing Defects. 
Construction of New York statutes concerning tax- 
rolls and the mode of their verification. The provision 
for their delivery by the assessors to the supervisors 
within a prescribed time, held to be merely desectory.— 
People ex rel. v. Jones, N. Y. Ct. App., July 1, 1887; 12 N. E. 
Rep. 711. 

214. TAX SALE—Recovery of Taxes Paid. Plaintiff, 
having the patent title, brings an action to quiet title, 























.defendant claiming under tax sales and deeds: Held, 


that though plaintiff prevails, the defendant was entitled 
to recover the amount of taxes paid by him, interest, 
costs and penalties.— Buckley v. Early, 8. C. Iowa, June 
29, 1887; 88 N. W. Rep. 769. 


215. UNLAWFUL ASSEMBLAGE — Stopping Trains. 
Where more than three persons joined in stopping a 
railroad train and preventing the conductor thereof 
from pursuing his usual business of running the train 
on the railroad, they were held guilty of violating the 
statute of Texas, forbidding unlawful assemblages.— 
McGehee v. State, Tex. Ct. App., May 4, 1887; 5S. W. Rep. 
222. 








216. UsURY — Mortgage. Where the agent of the 
mortgagee délayed for several months to pay over the 
money to the mortgagor, and yet collected interest for 
the whole time, and it appeared that in this he acted as 
agents under the direction of the mortgagee, it was 
held that the mortgage was subject to the penalty of 
the New Jersey statute respecting usury. —Burr v. 
African, etc. Church, N. J. Ct. Ch., July 21, 1887; 10 Atl. 
Rep. 287. 

217. VENDOR AND VENDEE—Purchase Price—Amicable 
Action. A vendor of land may, upon request of the 
vendee, bring ejectment, take confession of judgment 
to be released on payment of the purchase price ata 
certain time, and on failure so to do issue execution 
and recover possession.—Miles v. Lewis, 8. C. Penn., 
March 21, 1887; 10 Atl. Rep. 123. 

218. VENUE—Pleading—Local Action. If the venue 
is stated in the caption or margin of the declaration it 
is sufficient, although it is not stated in the body of it. 
Where in alocal action the causes of action arise in 
different counties the venue may well be laid in the 
county where the action is brought.— Temple v. Florida, 
etc. Co., 8. C. Fla., July 30, 1887; 2 South. Rep. 773. 

219. WATERS — Water-courses — Mill—Railroad. A 
railroad is responsible in damages to the owner of a 
mill if by building a dam it obstructs the stream, dimin- 
ishes the water-power and lessens the value of the mill. 
The fact that the road is leased is no defense. Taking 
water from a stream to supply steam engines is nota 
natural or domestic use.— Anderson v. Cincinnati, etc. Co., 
Ky. Ot. App., June 18, 1887; 5S. W. Rep. 49. 

220. WIipOw—Occupying House of Husband—Obliga- 
tions of. A widow who, before her dower is as- 
signed, occupies the house of her deceased husband, is 
not bound to pay taxes and other charges upon the 
property, except big rates, which are a personal 
charge.—Sp i g, N. J. Ct. Err. & App., 
March Term, 1887 ; 10 Atl. Rep. 270. 

221. WILL—Binding Contract—Evidence. The evi- 
dence to deprive an owner of his power of disposing of 
his property by deed or will by reason of his contract 
should be of the most definite and conclusive nature, 
especially when the contract is not in writing.— Williams 
v. Shipley, Md. Ct. App., June 22, 1887; 10 Atl. Rep. 144. 

222. WILL— Contingent Estate—Vesting. When a 
testator leaves all his estate to his wife for life, but in 
case of re-marriage a certain portion is to go absolutely 
to his children, a grandchild, whose father died after 
the testator but before the widow’s second marriage, 
takes his father’s portion discharged of an incum- 
brance which the father placed on it.—Straus v. Rost, 
Md. Ct. App., June 23, 1887; 10 Atl. Rep. 74. 

223. WILL — Construction — Vesting Estate. In a 
will the words “from and immediately after the death 
of my said two daughters, I give and bequeath all my 
said residuary estate unto the child or children, re- 
spectively, of my said two daughters,” vested immedi- 
ately a moiety of the estate in the issue of her who died 
first, and the trust therefor did not continue till the 
death of the other.—Appeal of Pennsylvania Co., 8. C. 
Penn., April 18, 1887; 10 Atl. Rep. 180. 

224. WiLL—Undue Influence. In an action involv- 
ing the validity of & will and acharge of undue infiu- 
ence in procuring it, it is error to instruct the jury that 
the circumstances proved in order to establish that 
charge exclude any other hypothesis than that of un- 
due influence. It is sufficient to show undue influence 
by a preponderance of testimony.—Gay v. Gillalan, 8. C. 
Mo., June 20, 1887;5 8. W. Rep. 7 

225. WITNESS — Credibility—Impeachment. If the 
prosecutor admits that he is unfriendly to the accused 
and has employed counsel to prosecute, it is competent 
for the accused to ask another witness if the prosecutor 
had not said that he could not do the accused justice.— 
Haralsen v. State, 8. C. Ala., July 27, 1887; 2 South. Rep. 
765. 

226. WITNESS — Impeachment — Instructions. A 
witness may be impeached by proof that he received 
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the day after the transaction as to which he testifies a 
voluntary deed for land made without consideration by 
the party in whose favor he testifies. An instruction 
that goes beyond the issue and is not sustained by evi- 
dence is ground for a reversal.— Waddingham v., Hollett, 
8. C. Mo., June 20, 1887; 5 8S. W. Rep. 27. 











QUERIES AND ANSWERS.* 
| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 





QuERY No. 10. 

February 1, 1883, A bought of B (a corporation in 
Illinois) a steam thresher, giving his note of $500 in 
payment, due two years after date. A few days after 
date of note A transferred to C the thresher with the 
parol promise on the part of C that C would pay the 
said note. To induce A to do this, C paid A ten dol- 
lars. After due, B wrote to C that if the principal 
alone were paid the note would be cancelled. Acting 
on this offer, C borrowed of D $600, and gave his note 
to D, with E and F as securities. At C’s request D 
paid the $500 to E. E went to G, the attorney of B, 
who had the note for collection, and desired to buy 
the note for $500. G wrote to B and got authority 
from the treasurer of B to indorse the note without 
recourse for $500, which was done, B’s name being 
signed by G, attorney; after this E brought suit 
against A to collect the note with interest. What de- 
fense has A in this action? Please cite authorities. 

R. B. D. 


QUERIES ANSWERED. 


QuEry No. 9 (25 Cent. L. J. 191.) 

A and B own adjoining farms, B’s being pasture 
land. A hasaspring made by astream of water on 
his farm, that runs under-ground [through B’s land. 
B digs a water-hole on his land to make a small pond 
for the purpose of watering his stock grazing in the 
pasture. The reason why he dug at that particular 
place was that he could hear a stream of water flowing 
through the earth under ground, though he did not 
necessarily know it was the same stream that, running 
under-ground through his farm, came to the surface 
in making A’s spring. The hogs wallowing in this 
water-hole or pond on B’s land foul the water and 
ruin A’s spring, thereby showing the stream to be one 
and the same. 1. Has B any redress against A in an 
action at law or by injunction in equity? 2. Does the 
digging away of the earth’s surface by B so as to 
bring the stream to the surface at his water-hole, 
though it flows on under ground from the water-hole 
to the spring, cause the law of running (or above 
ground) streams to apply, or is it the case governed 
solely by the law of under-ground water-courses? 
8. Would it make any difference in the case had B 
simply dug for water at random and struck it without 
having heard the under-ground water flowing at this 
particular place in its regularly defined channel be- 
fore digging? The land is in Tennessee.. Please cite 
authorities and answer at once. 


Pulaski, Tenn. FLOURNOY RIVERS. 


Answer. The rule is universal, that a party cannot 
foul a running stream or render it unhealthy or unfit 
to be used by the land-owners below for domestic 
purposes or for watering his cattle. Washb. on Eas. 





& Serv. (4th ed.) 331. The same rule is adopted 
relative to subterranean streams, having a known and 
well defined channel, and a regular and constant flow 
of water. Trustees v. Youmans, 50 Barb. 320; 
Wheatley v. Baugh, 25 Pa. St. 528; Hale v. McLea, 53 
Cal. 578; Washb. on Eas. & Serv. (4th ed.) 510. But 
the rule does not apply when the subterranean stream 
flows through an unknown and undefined channel. 
Taylor v. Welch, 6 Oreg. 198. With that exception, 
the owner of land is using his property for any proper 
domestic, agricultural or manufacturing purpose, and 
not acting merely from malice, is not liable to any one 
for any injury such party may sustain therefrom, 
relative to the flow of under-ground water. This is 
the view of most of the authorities, though there are 
some dissentients. Acton v. Blundell, 12 M. & W. 
324; Chase v. Silverstone, 62 Me. 175; Swett v. Cutts, 
60 N. H. 480; Washb. on#Has. & Serv. (4th ed.) 505. 
In the case stated, it would be impossible to show a 
known and well defined channel to the stream. We 
think A has no redress against B. J.B. 





QuEry No. 4 [25 Cent. L. J. 71.] 


A trust deed in regular form, except it does not state 
the number of days to advertise in case of detault. 
What notice should be given, and how? Or will suit 
have to be brought on note to foreclose deed of trust? 
Trust deed is on lotin town. Is there any statutory 
law covering such a case? Please answer fully and 
cite Missouri authorities. SUBSCRIBER. 


Answer. We consider that the new law on this 
subject covers the case. The advertisement must be 
published for not less than twenty days. Sess. Acts 
Mo. 1885, p. 209. E. H. 





RECENT PUBLICATIONS. 





LEADING CASES IN THE LAW OF REAL PROPERTY, 
Decided in the American Courts, with Notes by 
George Sharswood, L.L. D., and Henry Budd, of 
the Philadelphia Bar. Vol. ITI. Notes by Henry 
Budd. Philadelphia: M. ne Law Book- 
seller, Publisher and Importer, No. 715 Sansom 
Street. 1887. 

This is the third volume ofa collection of leading 
cases on a subject which we suppose we will always 
have with us, in spite of the efforts of Mr. Henry 
George and other agitators for the abolition of indi- 
vidual property in land. 

The cases selected by the compilers are ali old, the 
judgments having been rendered between the years 
1812 and 1840, and of course many of the views ex- 
pressed in the opinions have lost their usefulness by 
being superseded by later rulings. As the notes take 
up nearly half the volume, the antiquity of the text is, 
at least partially, redeemed by the modern com- 
mentary. The book seems to us to be in substance a 
series of treatises by the learned annotators on the 
several subjects adjudicated in the opinions, and its 
chief value lies in the notes. 

The cases are well selected, so far as relates to the 
subjects of the decisions; they are Joint Tenancy, Co- 
parcenary, Tenancy in Common, Estates by Entireties, 
Merger, Devises and Dedications to Charitable Uses, 
Mortmain, Title by Descent, Escheat, and Inviolability 
of Legislative Grants. These subjects open a wide 
field for comment, and there is consequently much 
earning to be found in the notes. 
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